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PREFACE 

Maze.anp bas somewhere remarked upon the tradinooal 

faolation of lew fom every other veady ; this cadidion 

hhas happily within recent yeass been brought to an end, 

Xe is recognized that the distinctions of the analytical 

Jutists did touch to clarify Jegal thinking, but we kave 
aod thet 


into » sepamte volume, and 
points wanld no doubt gain by lengthier teament. 1 
have chosen, however, to explore the subject within 
‘what has veered to soe its essential lime, 


fo speak mate which be eppened i ages 


Baltimore, 
Sab 25tb, 1934 


FOREWORD 
By Roscox Pou 


‘iy the last centuty, as the culmination of a development 
‘which begas ia the sixteenth cectacy, jusispradence had 
come to be set of a6 a seperate science. Until the 
Reformation, what We now call che social sciences were 
in edfect merged in theology snd differentiated oaly 28 
applications, Tee thirteenth ceotury pot philosophy 
behind theology, and 40 behind law, to sustain its 
authocty, and in the seventeenth and eighteenth centuries 
philosophy ind come to take the place of thealogy. The 
Protestant juris-theologiaat in the sixteenth century 
sought to divorce jurispradeace from theology and this, 
divorce was substantially achieved in the next century, 
though tn sltemnative cheological basi was 

swserted, slong with che basis in philoopty, down co 
selatively recent times. For rwo centuries jucitpmdence, 
Politics, and international Law were treated ; 
‘There wax « common philosophical foundation und the 
details were reached by deduction therefrom. The 
nineteenth century carried the digerentiation wil farbec. 
It divorced legal philosophy froea political 

thus separating law from politics and set offjusispradeare 
as a distinct scieoce. Finally, the Englith analytical 
jatists sought to set off jurispradence from philosophy 
‘and from ethics, und so from the science of legislation, 

$e fe ou ts card ta the cad of ce Soret 
century it could be amserted that the jurist bad nothing t 





mu FOREWORD 
do with problems of inaproving the law. Such things 
‘belonged to the student of legislation. 
eis oot hard t0 understand what lay behind this 
ememe nasrowiog of the field of jusisprodecce. The 
Aaaitcal jacea were quite sight i wcag © 
‘between the undiflerentiated or scarcely 
Steatiedl seal coal ot opie oan oe 
even 30 advanced a socicty a8 a Greek city-atate, and the 
highly specialized form of social control through the 
legal orderas the prramount agency thereofiin the moder 
state. Iris true the anthropologist can see the beginnings 
of differentiation 1 long way buck. But the romiog 
Point, ag the jurist sees it, is the secularization of law, 


law of “matured lew” was 2 significant subject of 
stualysis in an cm of onganizing and systematixiog 
jurinic activity in the last ceotary. 


‘A counter movement began is the latter half of the 
century. Ansti’s amiysis, eyowedly made only for a 


contsol with law. Ie ir rejected by the realans who ¥e 
law to include all oficial action. Ar the beginning of the 
present century the neo-Hegelians sought tn bang law 
‘and economic into relation through philosophy. Latex 
sociological jutists sought to unify the social sciences, 
‘And to-day socal philosophies, of which philosophy of 
Jaw into be but a phase, are widely urgod and adhered to. 
"These is even a revival of the selation of juris 

and ethics, Where the seventeenth and ej 

‘ceamrics sought to merge the one in the other, the 
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ivilimsios, towards the maintenance and farhernoe of 
‘which they are instruments, or an idea of socal contzol 
4s phenomenon of dviliztion. 

‘Thos all the sciences which eve to do with social 
contra! in any of ie aspects have their bearing on jals- 
pradesce. If we diderentiste them, as St ‘Thomas 
‘Aquinas did not, yet we do not hold these difirentisted 
branches of learning esclosive sod selfautfcient, ex did 
the jarises of the last ceatary, but so far agree with the 
mediseval jusisttheologiaa thet we seek 1 comnon 
‘batis, even if not the one in which he believed. 

tis evident, then, that a discussion of the relation 
of the several socal sciences to law, in aay of the meani 
‘of that teu, in tsely aod signiicane. Ye in 
Sigal for Iudpudeoce so inding the Une: of 
synthesis ofthe subjects, competing for the nase “ law ™, 
of which we mast treat, even as we mst distinguish 
them, inthe science of law us men understand i to-day. 

Mr Cais bss dose a service to the scieace of law 
by his diseriminting survey. 


y 
i 
dy 
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field of human sctivity 28 the law is now tested. 
hele © Se Desten of te Bde raphe ine  Danrty 


2 LAW AND THE SOCIAL SCIENCES 

Prior to the nineteenth centaty, the social sciences, 
‘with which, of all Belds of knowledge, the law bas its 
lovest relations, had aot becosse specialined departments 
of knowledge dediceted to the investigation of the social 
implications of their individual domains. In Greek 
‘thought at the time of Plato, the subject matter of 
philosophy—the “universal science”—was held to 
eeabrace almost the entire field of knowledge; one of 
the moxt interesting 6gures of Gatek philosophy to us 
to-day i, indeod, Hippias of His, whose kaleidoscopic 
genius, a Gompem' tells us, was applied to all the arte 
in tum, He was astronomer, geometes, poet, atith- 
tnetician, diploaat ; he durcussed the theotics of sculpture 
‘und painting, and he wrote on phonetics, rhythm and 
mutic; he was at oace mytbologist and ethnologist, 
and a student of chronology and mnemonics ; he also 
aes are: oft moans es Goce be peed 
At the Oipmpic gat im gurmenta every past 
‘which bad been mannfactored by his own haods, But 
the rareness of the ambition and ability to master every 
lind of employment 1s refected 1n the general tendency 
of scholass to insist upon xarrowing the Kope of © 
subject a8 knowledge of the fed increases and becotcs 
more detailed and complex. Thus, begionng with 
the Renaissance, we have witnessed the gradual mapping, 
beewoen ever narower boundanes, of the diferent 
ateas of the world of thought. The social sciences 
epmemntbe et gic wob-divalon. if wearertrching 
date, economics, politcal scieace and the otber 
‘Gece’ say be nid m be Scftiy nacho 
social atadies with the humiliating discovery of Baffont 

53 Goud Tinker Oe 
1 Ga mapa de 5. 





that “* Man himself must be placed in the las of tails 
and with Montesqnies’s* belief in the poscibiliies of a 
science of mankind: “*I have fist of all considered 
mankind ; and the tesult of my thoughts bave ben, 
‘that amidat such an infinite diver oflaws and manners, 
they are not solely conducted by the caprice of fancy.” 
For che last two hunted years the effort ints been made 
in the realm of the social sciences to duplicate in the 
‘satement of social lnws the tremendous success of the 
satura sciences in formalasing the lews of natase. 
The sarviable movement of the social eclenect, a2 
hey progresed, was in the dicection of specialization, 
although their fardaments! unity was perhaps always 
fully understood, st least by the great geniuses— 
‘Wrndt, Tylor and others —who contributed #0 materially 
to their development. But recently the attention of 
social scientists has been ected especially co the study 
of the intecrelations of the varions social ecences wich 
the hope that it would Jead to the germination of new 
{dess and an increased perspective. This new movement 
thas also been felt in the Inw. ‘There has been a definite 
tendency on the part of legal scholars to look to the 
social sciences for guidance aad sasistance at the points 
at which these studies and law overlap, It has been 
strongly felt thar che problems confronting junspredence 
cannot be solved by legal materials loos. Thus we 
find the present day legal scholars, pasticulady the 
‘0 the social sciences for aid. This tendency has mani- 
ested itelf in the frequent citation of material from 
the social seences, Occasionally such citations appear 
Tied of Lae ages ee 1908, 








‘ LAW AND THE SOCAL SCIBNCES 
in the opinions of judges, notably in the dissenting 
opinions of Ms Jaros Bei 

‘this masked tendency, and ia spite 
cf two noel he bus bra a0 couse lee to 
cuniac spitematically and preceely the interrlations 
of lew end the various social wiences, To chis tuk 
the present effort ia directed. 

Similar eflors in the past in other Gelds have sevealed 
that gach a method of approach must be handled with 
the utmost caution. It leads to0 often to facile gencral- 
‘zations which have no sicatife validity aad co analogies 
which rensd mther thaa advance the development of 

Biology, for example, has been levied upon 
by politcal scientisis for onmerous sntlogies and concepts 
the foremott genertization bor of the synthesis 
cf these departments was the idea that the sate was an 
organiam. In the hands of Spencer’ this metaphor 
voli most couple cpresio, tod Ge amueges, 
be drew, such as nerves paralleling arteries ax telegraph 
‘wires parallel] miltoad tracks, were sumeroas and biaare, 
‘Nerestheles, forall the thought which bas been lavished 
‘upon ig, the anetapbor has costributed nothing to our 
knowledge of the nature of the aie but insteed has led 
thinkess to false conceptions which have vitae large 
portions of theis work. Socal scientists are apt to Gad 
in related felis resemblances which soterpret without 
laiffing snd methods which appear to work swifly 
but oaly, we find, 23 a mubstitote for thought. Thus 
peychoanalyss, one of the most valusble instruments of 
poychological research yet devised, in the bands of 
kill biograpbem and bistoranr ‘tus reveled mew 
eptha of personalry in such dificule Sguzes, for nscance, 
#5 Ppa Sek (or), Pat Pre Ee th PV. 


INTRODUCTION 5 
as Luther aad Leooatdo da Vinci’ but its unctitica ute 
by prychologists has peoduced sonorous and flexible 
explanations of social phenomena, which, if examioed, 
are measinglen. Whea there are discoveries in one 
fick! of science, an effort is at once made to apply these 
dlacoveries to other fields without inquising in what 
manaer the application will lead 10 froitfal eads of 
wherein lies their teal applicability. Evolution after 
189 became the shibboleth by which practically all 
problems were resolved; to-day the concepts of the 
fnew physics, although of the greatest importance to 
scientists in every Geld, hikewise ate the subject of much 
‘unsound thinking. Subjects, howcver, such as socology 
tad Hiner, achopology ad segieg, poll eence 
‘and law, 30 often meet of common 
‘pues Loop crs ines aaron se 
Here we are concemed with only five subject— 
anthropology, ecoaomics, sociology, political wcience 
ad psychology. These subjects, among the large 
umber which to-day ace kaown ax social sciences, 
appear to offer the most fruitful possibilities by way of 
synthesis. Social psychology and geography will be 
omitted beemuse apparently they have nox reached a erage 
st which they have many matezal contzibutions to offer. 
Peaology will also be omitted, as the subject matter of 
this Geld has been thorougtly cxavasied. It will be 
‘ert also to avoid all discussios of method," at last whete 





LAW AND THE SOCIAL SCIENCES 
it is not absolutely requited. It is a subject to which 


seemingly there is no end snd, 5 the eminent Poincaré 
out, while the physical scicatists devote cheir 
solving theis problems, the social scientists 


pointed 





Cuarren I 
ANTHROPOLOGY 


Cunrumat. snthropology was bom in the lazer half of 
‘the nineteenth contmry and to a few junaty of that time 
st was at once clear that « profitable Geld of research for 
the law had been. opened. ‘Sir Henry Baise in England,” 
sand A. H, Post* and Josef Koblet? in Germany were the 
leaders 10 explorations into this new territory, Post 
‘tod Kobler in particular were ‘workers 1 
the Geld of anthropology and even to-day an estay such 
ty Koble?s Zar Unga ir Er pone = 
able antl tance. at mast 
Rabe pulls fn sews Law in t86t whe 
these were only x few anthropological works in print 
which could be of assistance to him, and he seems at 
that time to have been unaware even of pach works as 
‘Motgan’s Leage ofthe Ho-dese-ten-en* ‘Thos tis greatly 
to his credit that he should bave turned for light upon 
jundical peoblems co early systems of tew before the 
fever for anthtopologiesl sesearch had really tet an. 
‘But after the movement was undec way be did not keep 
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. LAW AND HE SOCIAL SCENES 
pace with it; the toh pamed into the hands of Pose 
tod Kobler end the other writess whoue chief tedium 


sportance ig 
Bholation of Law some of the significant catty writings, 
‘To-dry 2 recrudescence of interest in this Geld for 
soclologist end the anchzopologist—if aot for the lawyer 
appears to be ming place. In a slim bet admirable 





ANTEROPOLOGY ° 
volume Malinowski hes indicated the imporsance of 
Primitive law for the anthropologist, and Lowie bas 
sieilasly anempted in two beilliat papers to attract 
the attention of the lawyer. Primitive law ceased to 
intctest anthropologists, Malmowski has pointed out, 
because they had an cxaggesated idca of itm perfection ; 
it also ceased to atractatteation becaase—and mistakenly, 
as Malinowaki bas likewise shown—at was apparently 
cusily explained.’ Recent legal thinkers have asglected 
he study of the relationship of law and eathtopology 
bbeeanse in the hands of their aineteench consuty pre- 
decessornit ed to sterile conceptions anda false philosophy 
of law ; the seudy bas also been neglected because of 
the constant disinclination of jutists uatil recently to 
tek help in adjotning Selds, Law bas been 
as 4 mubject which contuns within stelf the veedt ofits 
‘own growth ; but with the movement towards synthesis 
‘and the development of a functional attinude én yurs- 
prudence tad in anthropology it may well be thet these 
departments by agtia combining wil contnbute to 
each other's advancement. 

‘Today in both jutispredence and anthropology 
there has developed what is teamed the functional 
atitnde. This attitode, for jusspredeoce at any tate, 
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\cience.* Tn anthropology, Malinowski, who is respons- 
ible for the label “fancuonal” mn this fekd, has best 
stated the aisns and principles of the fonctional rsethod : 
“This type of theoty ", he writes, sims at the explant 
toa of anthropological facta stall Ievels of developineat 


they are related to each other withio the system, and by 
the way in which his system is celaed to the phyalcal 
mumonndoge. Tt eis et the understanding of the 
nature of culture, rather than et copjectural recoostractions 


ata  fovend 





ANTHROPOLOGY 8 
Of its evolution of of past bistotical events.” Culture 
from the functional mandpoin: is regarded aot only ax 
dypamic but as un organic whole. Modem sntheopology 
endesvours to stdy exogamy, totemism and other 
menifesttions of primitive cukure not solely with 
regard to the narrow field which these phases occupy 
‘bat also ia eelation to the entite field of social organiza 
tion, Primitive culture ia examined in action, and 
toconcxived zsrumptions and paper schemes ace baniahed. 
‘Today law and anthropology ace in theic progaamme 
one, 

Tn marking out the boundaties of a new subject we 
‘we at once perplered by the muluimde of problems 
which arise, So many questions press for an answer, 
46 many lines of inquiry appear fraifu, that the tisk of 
vwandenng is grest. ‘Tus sik 6 20 less real even when, 
‘we ate dealing wich a subject, such as the relationship of 
Jaw and anthropology, whose development must procced 
Along restricted Lines. Anthropology, forall the achieve- 
‘ments to ts credit, bas in the hierarchy of thought oly 
recently case aside its swaddling clothes and at present 
it is impossible to dincem its ultimate contabnution. 
‘The simplest ctitesion by which to mark the present 
limits of the subject appears to be: What discovesics 
and conclusions of the anthropologist are of value to 
the jurist? With the assissiuce of this cxiretion thite 
lines of cancact smggesc chemscives : 

©) The nature of law ; 
@) Legal history and anthropology ; 
© Law and anchcopology in action. 


seater Set ee 








" LAW AND ‘THE SOCIAL SCIENCES 
(@ The Naase of Law 
Ja atrempting to amtive at an understanding of the 
axsute of law we may fit consider what is meant by the 
tem “law” and whether “law” exists in primitive 
cultures in the seast that it is supposed to exist in 
‘advanced cultures. Jurists from the Ancient Greeks 
to the present day bave found it a notorionsly difficult 
task to defice the term “lw” and these exists no 
definition which ia satisfactory to all inguiress. Coa- 
ceptions of the nature of the state have determined the 
view of law that jurists have taken and as these concep 
tions have changed from time to time the deGuaitions 
Ihave been tmodifed to meet cuscent thoontes, The 
sociological theary of the mature of the ate, edvanced 
bby Small,’ MacIver,* Oppenheimer’ und others is to-day 
one of the commer oem of modem pollil theoy. 
io longer is political science onder boadage w tt 
lawyers, us Beard* once complained, and deSnitions of 
law in terms of supreme authority have been generally 
abandoned. ‘The state, from the sociological standpoint, 
is viewed as 4 speciic association, a product of social 
growth and “ perhaps the most important of severa] 
fandamental types of organs or agencies ublized by 
sceity so ers at cllnctns Bi ale ees 
nd progrestive.”* Mr Justice Cardono, in 

tecon! wits glace rocsloie tpogh an adessced 
what may be teamed a sociological, or functional, 
definition of lew. “A principle or tale of conduct #0 
established 25 t0 justify 2 prediction with reasonable 
Get Sele en, 

+ Gry A amlged S (op, Te Maen rt (908) 
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ANTHROPOLOGY % 
ceruiny that it will be enforced by the coum if its 
ssothority is challenged, is", be holds, “a principle or 
rule of law."* ‘Tia sutemest is, of cousse, not strictly 
4 definition of law. Br it rages a teal cthezion, at 
‘will presently be seen, by which oo recognize law in 
advanced cultures. 

Tt can be laid down, as a beginning, thet principles 
cor rules of conduct obtain in both primitive and advanced 
cultures. Ia all culmares we are conftonted with che 
‘atk of distinguishing rules of law from otbet rales of 
conduct, such for example, 28 the rules of conduct 
‘regulating the behaviour of commmaicants of the Roman 
Catholic Church or the rule that « man shall pay a debe 
inoucred at cards, By Cardoao’s critenon we are able 
10 distinguish rales of law from other svles of cond 
rules of law are those rules of conduct which we are a 
to predict will be enforced by the courts. All other 
rules of conduct in lege! theory are waply cules of con- 
duct and nothing more. It is ehas apparent that che 
‘essential element of the esiterion is the element repte- 
seated by the idea of “2 court”. Without this clement 
Casdazo's criterion woold be of no value, ax it would 
not enable us to distinguish lew from otbet rules of 
conduct. There is implied in this definition, it is neces- 











say to add, che concept of che state, of, by its criterion, 
the decrees of the Rota would be law. Within the 
closed system of the Catholic hierarchy the decrees of 
‘he Rows may wel be lew bot dey ate oot hin the 


gait a te cme 





“ LAW AND THE SOCIAL SCIENCES 
sense in which we are considering t and it us the addition 
Of the clement of the sate aa che authority exeating courts 
hich excdes them. For advanced cultures Carclozo’s 
definhion is euffcient : we ase able, by the criterion it 
postulates, co distinguish lew from other rules of conduct. 
‘When we attempe to apply thus defution in certain 
primitive communitics we discover that it will not work, 
In many primitive communines thoughout the world 
‘we find 00 courts and no agencies for the edasinisteation 
of justice in any way companbic to courts. Justice int 
«ase of violation of enminal rules of conduct 1 « private 
matter; redress is obtained by the andividusl effected, 
‘either anaided or with the astistance of his frends of 
Jioxmen, Punishment may take « form sumilar to the 
jury, or the offender may be killed or beaten, of the 
‘may be absolved by the payment of a fine.' This 
fortn of administextoa of justice is 20 widesptead that 
two examples will suffice. Among the natives of 
Eddystone Island sttict wonogamy prevails, and lapses 
6a the pt ofthe many cooery 0 the conto In noe: 
civilized parts of the world, are zegarded with an oppro- 
bbtium equal to that with which lapses on the part of the 
‘woman are segarded. Dating a vist of Rivers to the 
Inland, 2 wife discovered that ber husband had been 
guilty of adultery. At once sbe put a knife into him, 
{nficting a severe but oot afatal wound. ‘This procedure 
was regarded 23 orthodox and natund.* Again, the 
eaulty for incest among these natives is death end, the 
‘event occurring, any machinery for the determination 
‘of guilt ot punishment is held to be unnecessary. As 
= Hebe, Tae 
Pee pae ea 
eerem, bd, 1. 





ANTHROPOLOGY s 
soon as the crime is discovered the pumshment Follows 
sutomatically and the kaasmen of the ofeades take the 
leading pact in its infliction.” In the field of primitive 
civil kw, which Maliwowsla has been the Set to discuss 
adequately, we also find Candozo's definition to be of 
litle assistance." “Thexe cxists in the Melanesian com- 
sounity inhabiring the Trobriand Archipelago 2 system. 
Of exchange whereby che villagers on the edge of the 
lagoon barter theie caches of Sh for vegembles fron 
inland communities. This system, primanly economic, 
in conducted with great ceremony. In addinoa, a 
Malinowski tas been able to show, 1 defiate legal 
element enters nto the arrangement, ' Fisbermen mast 
Promptly and io full cepay inland traders for the veget- 
ables they receive, and so must the traders pay the 
ffsbemmes, The dependence of the two communities 
‘upon each other for the exchange of food gives to cach 
the weapon for the enforcement of the continct— 
feciprocity ; although, 25 in civilixed cotmoaanitis, the 
natives attempt, when there is ao danger of loss of 
prestige, to evade their obligations. This system of 
mutuals, slustrsted by the exchange of fish for 
‘vegetables, is an integral part of the Melenesian social 
organization, Bot itis che ccremoonual manter in which 
‘certain of these taansactioas are cerned out, and the 
feeling that the rules of conduct regulating the trans- 
actions are binding, that diferentiate lew in Melanesia 
from the remaining body of camom. Malinowski, 
‘upom these facts has fiamed an anthropological definition 
of law: “ Civil lew, the positive law goveming all the 
1 Non, Sana pmo 920, 
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‘to vent their indignating, this sanction is still believed 
‘to be effective. Thus, when coooomts are stolen, the 
owner will tie 2 imsk to 2 stick om the track ncat his 
palma ; everyone will see thet «theft bas been committed, 





ANTHROPOLOGY ” 
snd the thief, although uadiscovered, will feel 2 pang 
‘of shame wheneves he passes the spot The third tatc- 
toa, « highly important one, is simply the fear of tring 
the feelings of one’s fellowman. When s man, for 
‘example, inadvertently mentions the name of his brother 
in-law—a grave insult among the Oroksive—be will 
throw up his hands with a despairing gesture and hang 
his bead in shame end confusion ; the brother-in-law, 


covered with equal shame. Only a gift can restore 
harmony. Many, if not all, savages ase gentlemen, in 
‘he seam ha they eve « mga for the feelings of 
others, Sir Hubert Murray’ has observed, and it in this 
seatimeat of friendliness toward all the spembers of the 


sease of the tena does not exist, of exuts only ia an 
embryonic forts in a primitive comanity, is to give to 
the term “law” too aurzow 2 definition. To the primi- 
tive community, no less then 22 our owa, be points out, 
the living together of individuals precipitates them into 
a meth of Sights, obligations and duties, With this 
genenl materoeat Diiberg,? who is especially familiar 
with Aftican culture, is it agrecment. European 
conceptions of law are not only inelevant, he points 
ous, bat any assumptions in studies of primitive com 
munities which ate based ox them ate bound to prove 
fallacious ; they have nothing io common with Afticas 
cultures. ‘The superficial observation that there i 20 


” LAW AND THE SOCIAL SCIENCES 
such thing as lew among primscive peoples is, he holds, 
‘wide of the mark, The aathotiy of law in such cultores, 
ha belicres, les in ln wecepeance ji che low because 
‘both tradition and practice in the main accept its nalings.”” 
‘The sanctions of law are to be fonnd, he believes, in the 
panciple of equilibgiam and the so-called clan-conscious- 
fess, The commision of a wrong disturbs the indivi- 
dual oF communal equikbrivse and che law seeks to 
testose the pre-existing balance. On the other hand, 
the clan fs regarded 23 a continuoes entity cooprising 
‘both the living and the dead. The lew hav the mostl 
‘support, Driberg finds, not oaly of the living dan, but 
of all its dead members ; oot oaly of the living trlbe, 
‘out of all the tribesmen who have ever lived and died. 
‘This terri antiquity 16 a potent factor in securing doe 
regaad for the lew. 

Dr Malinowsk:’s definition, however, which is 
pethups the most carefully considesed from the anthropo- 
logical position, 1f applied to Melanesian rules of conduct, 

“Tegal ” rules of conduct from“ ooc-lege! 
rules of conduct. Bat it is at once apparent that if the 
Acfinition is applied io advanced cultures st fails to 
accomplish this purpore. Are we then to conclude 
that “law” in adrasced altars i vomething dierent 
from “law ” in primitive cultures, since neither Cardoxo's 
‘nor Malnowaki's definition, both admissbiy satisfactory 
from the point of view of the culmres for which they 
‘wert framed, is applicable to other and opposed civill- 
zations? Assuming that Melanesian rules of conduct 
say be divided into two classes, sad that Dt Malinowokt 
‘is justified from the Melanesian point of view (and it 
appears that he is) in terming one of those classe“ aw”, 
then common sense suggests that as “lew” in primitive 








ANTHROPOLOGY ” 
‘communities apparently fulfils the same social aceds 
hae “lew” fulfils in advanced cultures, the “law” of 
both cultures, from 2 societal standpoint, is functionally 
‘identical. Bur from the point of view of definition this 
conclusion does not follow, Logically, the elenene of 
“the courts” in Candoao’s definition indicates a real 
‘and not a verbal distinction ; be has, co employ Ogden 
and Richards’ conceptica, ‘indicated a distinguishing 
attribute and bas not proposed symbol substitution.’ 
ewe mbetivute the state" forthe exteion the“ cout 
our difficulty is not overcome although the definidon 
1s broadened withoo: any 5 of definite 
uess, For anthtopologists and political scientist are 
By sn natce spend nS oetemeien ot 6 
jin society. Maclver, who 2s « politesl scientist is far 
removed from the strictly Jegal approach characteristic 
‘of the work of, say, W. W. Willoughby," denies emphati- 
‘ally and with great cogency that the mate exists in very 
smude cultures.’ Lowie, with equal perspicacity, main 
tains acontrary positon,* Unfortunatdy Lowie nowhere 
an his study defines exacly what he oeans by the state 5 
‘bat by izplication ic is apparent that he bax in mind in 
discussing the state in advanced cultures 4 conception 
‘which would be onsrecty stated in the following defsai- 
tion of Maclver's ‘The state is an associatioa which, 
susig through law a8 prommigated by a govesnsuent 
endowed to this end with coescive powes, meintsinn 
within a community territontlly dematcated the universal 
extemal conditions of social onder.”* ‘This state, Lowie 
Mod Mares 
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in quite prepared to demonstrate, bat no existence in 
‘many primitive communities. What he docs scck to 
rove is“ chat the gemma of all possible political dcvelop- 
sent are Intent but demonstmable in the suder enlrares 
‘and that a state of some type is everywhere 4 feature of 
‘bmnan pocicry. 

‘The temptation to solve this perplexing problem 
upon the basis of some alluring lypothesia is almost 
jewsinible. Bur the history of social theory ia 100 
largely a record of generalizations wrung from insufi- 
dent facts for us to-day to make similar errors. Anthro- 
ology has warned the jurist that his conceptica of law 
is pethaps egocentric but ic has shown hiro Uhat with ite 
aid be nay Bese wos out coacoptoa of aw tnt 
will be adequate for all socal requirements, Two 
obstacles at present stand in the way of the realization 
of this task: there a, fics, « pancity of known facts 
concerning the simpler culeases and a lack of agreement 
‘among anthropologists with tespect to the interpretation 
‘of wach material ax does exist; this isan obstacle which, 
ss anthropological methods ace refed, will disappeat. 
There prevails, secondiy, a enfation wich respect to 
the instrument —lingnistics—writh which the apthropo- 
logis, the jurist or the social scieutist most pursue his 





‘what be sees ins primitive community in words chat 
convey meaning, and the judge on the bench is able 
to scatence # houscbreaker to jail without inquiring in 
soy ultimate sense, except from the bourcbresker’s 
standpoint, whether he is following a mule of lew. But 
‘once the social scientist passes fren these simple aspects 


tw the realm of theory, Linguistics becomes aproblemsnd it 
4s in his sraggle with this problem that he ss most cavious 
of the symbolism of the mathematician. Euclid may 
assume that through s pount ma plane it always posable 
to taace one and only one stright lune parallel to « given 
stzaight line lying in the plane. Lobarchewaki may deay 
this and assume that an indefinite aursber of non-inter- 
secting straight lines can be drawn ; and Rieonann may 
deay both ssruiptions acd aeruume that none can be 
dawn." From these assumptions three geometsies can, 
bbe developed and the conchusians of each are consistent 
‘wnthis thele respective systems although they may difer 
‘wadely from ose anothes. It ss not possible to deay, for 
cpl stg the primary postulates, that an Euclid's 

sty the son of aap ey lng ays el 
ewe the capi sel ee  Labercenb ta 
swann's geometes the value of this sum vance with the 
size of the triangles. Linguistic, which occupies an 
the socal sciences & position analogous co reathematial 
symbolzation in mathematic, 1 not even cemotely 
compactble in defcateness and utility t0 mathematical 
eyebolization. Anstode’s postulate tt man ie a socal 
‘anual the oldese postulate known co dhe social sciences 
‘but there w not one word iat wpon the meazng of which 
social scientists can univermlly agree. It is thio baste 
difficulty and nothing else which led F. H. Bradley, 
‘perhaps the greatest of English ptslosophers, to remark, 
* on all questions, if you push me fat enough, at present 
end in doubes and perplesities”.* Anthropology a8 it 
advances may theow light upon certain basic jural 
concepts, mich as the natace of law, and by colarging 
egg Gorge be Sacer ES we 

Tier ine oo 





= LAW AND ‘THR SOCIAL SCIENCES 
these concepts and giving to them # univers) social 
significance it may aiso clarify the aatuse of rorue of the 
inguiste difficulties which at present ase a barrier to 
07 sea] advancement in the realm of theory. 


(@) Legal History snd Anthtopology 
‘When we pass to the question of the bearing of 





Of theory, aude —the nate of Nene socal 
orgaaizstica. Bur anthropology can exhibit to us, in 
studies of ruder cclnites, other foune of the customs 
snd instinstious which cousutnte the social 

of our particuler civilisation. When the facts of prim 
‘tire social organiaitioa hve boen collected 2ad compared 
oa 4 more extensive scale than thet with which the 
sachropologist st paeseat works, it may be possible to 

5 Caen Bop (29. 


ANTHROPOLOGY 4 
construct 4 scheme of socal evolution which will be, if 
fot history, at least the best evailable substitute for 
himory. If to-day we ate not watraated even in eaying 
that che primitive customs and insumtoas which £9- 
earch discloses, may be the early forms of Westeza 
customs and instrations we can at least zeoognize the 
‘value of the study of social manifeatanons neatly 
societies similar to those which exit in advanced cultures, 
Upon at lest ewo of the main problems of legal hisory 
— property and the fazally—rescarch in primitive socicica 
may ublourely shed coondemble light. It will be 
‘unneceatary hese 10 indicate in desul the Sindiogy of 
‘anthropologists with respec to these two phaser of 
social ife. Lowie,' Goldenweser,*Rivens,! Malinowski,’ 
Beidaat! and others have sumgarined ‘all that 4 at 

preseot known about these particular manifestations of 
Suu, Ie wil be euticeat for the pusponcs of tis 
chapter to pout out the bearing upon law and legal 
history of the conelusioas resulting from some savert- 
gations into the pamnve nature of property and the 
family. 

‘When we try to undesstand the basic deas ander- 
lying property and the family we fied thet no other 
subject can compete with anthropology 2 an aid to 
thelr clasifcation. The wealth and vanety of forms 
thar anthropology exhubis compel us to defise our 
e oeeamage Pacis Je (90) 5 Prine Rohe 
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4 LAW AND THE SOCIAL SCIENCES 
‘concepts, if they are to possess validity, fiom the stand 


the eatlicst known use of the word * ownemihip ’ 
from the year 1583." Bur he then shows thar “the 
simallest degree of civilization will produce the phieao- 
mena of ownership divorced from posesion. Owners 
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ANTHROPOLOGY 8 
if we are to detemaine a what level of social development 
law distingvisbes ownership and postession, “we cannot 
coin a special word for every shade of sight 
8 locally defined in the far quarters of the globe. It is 
far more important to define all euch rights concepaually 
than to devise an infinite series of labels for them.” 
In addition, new meaning will be added to many legal 
concept f they are compared wich the similar concepaa 


joterest in land was sccampesued by livery of selsia, 
thet is, the douce was put “ iaco possession of the land, 
‘but the fact that at had thus bees given was evidenced 
Dbybanding over stick, absasp,a ang, cross,or « knufe.”* 
hia symbolic delivery of the land, known as livesy of 
veisin, was an exsental part of the conveyance. Livery 
of weisin a» acconmted for by the publicity attendant 
‘upon the act which prevented the perpetration of frsuds 
bby ecretconveyinces.' Erymologically “ being seized ” 
is connected with “ seizing", chat 1, to grasp at, oF to 
‘ake'; but Pollock and Maiand ate inclined wo to 
connect it with “ to sit” and “to set” and thus it would 
seem to have the same root as the Getman Besity and 
the Latin porsniro.? “The roan who 18 sired is Oe 
‘man who ig sitting on the laod ; when he was put in 
seisin he wes set there acd made to sit there.”* Antheo~ 
ppology teads to suppott the view of Pollock and Maitland 
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than with the etymological dea 


hhand above « relic, a fetish, aod the left band on 
the left cat of the animal, The South African who 


touched » cup theseaficr regatded ic an his 
‘The natives of Bi Bay sade ass skin pat 
the tongue over objects as they are acquired." It is an 





as 
i fo ee ht ig sewed is con 
awit te body co the wea th a een eat 
there should be a phyuical contact of the donee with the 
thing transfered before the transfer is actually comple. 
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‘But the notion that people of moder culrores bad 
undeveloped idess of property was not confined to legal 
theory ; it was « hypotbess that was also advanced by 


a LAW AND THE SOCIAL SCIRNCES 
in hia Ancient Sacnty, distinguished thace levels of social 
development: savagery, barbarism and civilisation, 
Savages, he believed, had feeble ideas of property. 
“The property of savages was incousidersble. That 
‘leas cooceming its value, its desirability and it inherit- 
unce were feeble. Rude weapons, fabrics, utensils, 
‘sppere, implements of fint, stone and bone, and personal 
‘omaments represent the chief items of property in savage 
life. A. passion for its possession bad scarcely been 
formed ia their minds, becanse the thing itself scarcely 
exined.”* “Bot as Lowic has showa, even. among the 
most “wevage” societies ia Morgen’s scam—the 
‘Yamana, the most southerly of South American tribes, 
sand the Semang, s negrito people of the Malay peninrala, 
—penonal property extensively beld* ‘Though 
‘ownership of a particular piece of property does not 10 
all cases veut the exclusive we an the ownes, the Line is, 
1s Lowic shows, clearly drawn between whtt {s one's 
actual due, aod what is mecely an ethical claim. 

‘To-day the conception of primitive communism bas 
‘been abandoned by legal historians and 1 bas been found 
that real progress in the law lies in pauently working 
backwards towards the source of legal mules instead of 
beginning with 2 bypothesis and working forwacd, 
axtempting at the same time to make etch apparent 
advance conform with the Inypothesis. Here, again, 
anthropological evidence aids in the undertaking, oot 
‘only by assisting i the clanfiation of the legal rules 
bout by verving 5 check on such generalizations as tmay 
be advanced 18 historic wo:k progresses. Thus, 
‘Holdsworth regards the distinccion between corporeal 
Toe che pe. 
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ANTHROPOLOGY 45 
and incorpoteal propenry asa characteristic of an sdvanced 
system of law: “ The seignory of the feudal loed, rents, 
snutics, coxodiea, feanchises, offices, advowsans, sights 
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the part of individuals to personify all objects and 
phetomena and that this tendency was petticuatly 
strong aimoog primitive people. The child who tums 
sod strikes the chair sgzinst which he bes stumbled bss 
been an offen cited example. This hypothesis we know 
‘to-day in no longer tenable. Even Lévy-Bruhl, who hat 
segued bellizesly, f uopersuasively, for the theory thar 
phimitive men possesses a cype of mind different from 
that of the taind of civilized man, admit that primitive 
man employs concept.’ Primitive tran does not always 
give concrete form to qualities or actions, or endow 
fee wit scberpomocrls asc be conceives 
recognizes the incangible as well es the tangible, 
‘whether his conception of the distincdoa is a3 
sharply vesbalzed as that of civilised man, 1, of course, 
question. It is therefore of the highest interest 
to we when we learn thar indimduals in primitive coro- 
‘unhus own, ul tnd bequeath corporeal prope” 
Examples of this fore of ownesship aze nomerous 40d 
te not confined to a particular geographical area but 
‘we well-developed among any pimutive communi 
‘A few instances of this form of ownentip in the primitive 
social organization will illotmate its natuse, "Among 
‘the Centzal Eskimo the magical formule which the buatet 
singe to socure success ia the chase are not communally 
owned but arc the private property of the particular 
Ibuiteman, Among the Greenland Eslumo the right 
to ure spells is emphatically pervate property. ‘There is, 
hhowever, a Umitation on the degree of ownenhip of 
Teepe ee apy id mc pt, hws a 
yg ae at ee 








ANTHROPOLOGY ” 
this right. ‘The owner of the sight Is not the sbsolute 
owner ia the sense that the sight ix at his complese 
disposition ; he cannot give it sway. Only ifthe sight 
is eranafecred for a consideration wall it etain its effec 
tivensst—e rationalization which Lowte believes is tant- 
parent. The sale involves 2 coogh equivalent of the 
modem parchase of “ good-will”. ““ When a womat, 
sells 20 incansation, she saust promise that the gives it 
‘up entirely, and that the bayer will become the only 
pottenor of it mysterious powex”” Among the 
‘Andamtn Islander the sight to sing certain songe, 
‘among the North American Indians and the natives of 
the Easter Torres Scrat Islands the right vo recount 
legends, and among the nanves of British Columbia the 
snght to use certain aames and magical forroale are all 
segarded 1 private property which eannot be sppro- 
Plated ocused by othess. Thus it appears that the exist- 
ence of sncosporeal property 1 a widespread featase of 
oanan culture. ‘The recognition of the dutinction 
‘between coxporeal and sncorporeal property by systems 
of law appears ultimately to be co mote than a mutter 
cf form, although it is impottant to recognize that for 
4 particular eyutems of law the recognition, for certain 
penods of time, may have 2 profound effect upon its 
administsston. In addition there is 20 reason, s0 fat 
48 is disclosed by present studies of pzinutive mentality, 
why primitive peoples should not recognize the it. 
tinction, though dhe present evidence is aot clear on the 
point whether or not in fact they do so. Even if we 
should leam that the distinction between corporeal and 
ineorporesl property 1 not secogalzed by primitive 
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peoples, anthropology at least warns the legal historian 
‘that incorporeal property is not a development of 
advanced culrures but is « charactesistic of all onlmres. 
‘When we consider another aspect of the problem of 
proper —ihat of inbecitance—we find that here. also 
sothropology can be of ruatesial atsitance. Maitland 
clearly recognized the importance of an adequate under~ 
standing of the sidinents of fmily law in connection 
‘with the uncavelling ofthe mystery ofthe cules 
fnhevitance, “So loog a8 it is doubtful whether the 
ptchistone dime showld be filed, for emmple, with 
Agoatic grates o with bosdes which reckon by * mother- 
sight ', the interpretation of many « histotic text must be 
luboentain.”* At the cme he wrote, the concept of 
™ motheright”, particolady in Germany, from whore 
scholars he derived canch of his inspiration, exercised 
1 powerful influence, and although he did not acocpt the 
concept, it had an appreciable inflococe on his thought. 
Hiis consideration of this concept led him to the pene- 
trating conclusion thet “ family-ownership " was really 
not the ongin but the outcome of intestate succession." 
‘This conclusion, with the modification that iotestate 
succession is bat one of the contsibnting factors, is 
Accepted by anthropologists to-day. From this point 
Maitland, however, proceeded forthe: and evolved & 
theoty 10 account for the origin of che testament. He 
‘began by imagining “ a time when testamentary dispoci- 
‘ons are onknown aod land is acelysoldor given awxy”> 
A law of intertate succession becomes Gxed and imamt- 
sie, Bech beir knows caaccly what shure of his 
1 Pek nd Maton Ba B 1p 
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ANTHROPOLOGY ” 
ancestor's eatate he will receive; the ancestor knows to 
‘whom the proper shace of his possessions will pass. 
What else should happen to it? He does not want 
to eell it, for there is no one to buy it; and whither 
could he go and what could be do if he wold his land ? 
einpe dhe vey le of «mle of end bn nt yt been 
+ Bat in coune of time wealth 1s asnassed, 
peschisess asc detcoon of scaling, the land, and 
bishops will confer spisimal benefits for x gift. ‘There 
is a struggle, and law mnat decide whether or not the 
ean of erect ba con bee: Thr wil be 
6, seties of compromises, and thea there 

tril bre reeopaton of tsturantny Qnposisonn.Tiih 
{in bref, is Maitland’s theary which has also been adopted 
by Hokisworth who states it pechaps more explictly.* 
Both Holdsworth and Maitlied recognize the theory as 
« product of “bookland” and aot of “ folidand ”. 
‘What went on benesth the surface of the books ia the 
world of actuality is hazy but the written records, in past 
st Jeast, mapport the hypothesis, When we tum to 
anthropological evidence we fiod that the forms of 
inberitance are protean. First of all the practice of 
testation is aot infrequent, though, as io moder tines, 
there may be limitations upoa it. “Among the Fantis of 
West Africa the customary law does not permit any 
petton tu bequeath to an outsider « grestes portion of his 
property than is left for his family. Among the Maoxis 
asd obtained by purchase or conquest may be givea 
sway or willed by the owner to anybody be thinks &, but 
the ease ia diffcreee with parmmony.! A Plains Indian 
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“ LAW AND THR SOCAL SCIENCES 
‘canagt transmit the rights scquized through fasting for 
‘tvislon beonose of the principle that nuch rights can only 
‘be aoquited by Uke visions or by purchase.’ Among 
some tribes, such ax the Maida, the Asrinuboin and the 
Pima, all the decedent's effects are destroyed, thus 
greatly simplifying the roles of icheritnce. Again, 
these ie a principle that articles peculiasly applicable to 
‘particular sex sball pamstothat sex. Women's clothing, 
fos example, passes to the female kin and « man’ weapons 
‘puss to the male kia, Primogenitare, chough fu, also 
‘occur, a8 does “ borougt-english ” or "*juniorright ” 
8 it is Known ethnologically.* In short, the forms of 
fnheritince are malvimdinous and do not appear to 
follow a particular law of development. Many factoss— 
scigious, peychological, economic, historical—all, briefly, 
‘bat thote of logic—coatebate to the establishrnent of 
the particular form which obtains, 1c certainly does aot 
seer to be satisfactory to account for the origin of 
inheritence and testamentary dispostion by imagining 
“a time when testamentary dupositions are unknown 
and land ls rarely sold of giveo away”. From the 

eal facts now available it docs not appear 
ppottible to account for either the various forms of 
ahestance o¢ for the fact of inhecttance telf, Weater- 





developed to support the idea m not satisfactory, it is 
pomible that we may ultimately tecognixe this a3 the 
‘rue basis of the practice! 
‘Before pasting to the question of family law, it will 
be convenient at this point to discuss briefly the rule of 
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ANTHROPOLOGY ss 
the early common lew with respect tm tortious acts. 
‘Under the medieval common law 4 saan was liable for all 
the ham which he had crused another by his act, and 
scadent was no defence, A man acted at his peril 
“Te is clear”, wates Holdsworth,’ “ that this principle 
of civil lability reste aldmately upos a very primitive 
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Fan! bn weapence sod save to death ti leper of Dar 
Anthropology here merely confams the primitive buss 
Of the tole, which bas i counterpart in many of the 
ruder communities? Thos, 2 is interesting to observe 
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6 LAW AND THE SOCIAL SCIENCES 
that 2 lnw of Henry I, which provided that where « matt 
pots down his ent somewhere, and another taker them 
sod does harm with them, o¢ whese be has left them with 
1 polisher or tepaizer and the Kke heppens, the owner 
mast free himself by omth, has its stricter equivalent 
among the Ossctes. Accosding to the lew of this 
community, fa stolen gun explodes in the bands of the 
‘thief who is carrying it sway, and kills him, the chief's 
‘kin fas a just feud against the owner of the gun. In the 
“Monare lw, a distinction was drwn between the presence 
aod absence of enmity in the alayer, bot it was not 
observed with respect to carelessness and misfortune.‘ 
‘But great progress was made in this respect by the later 
legislation of the Jews. ‘The Rabbis, Westermarck 
points out, took considerable pains ‘to distinguith 
between purely accidental homicide and bownicide due 
(o carelessness ; they excmpted the former from all 
punishment, whereas the latter incurred the punishment 
‘of confinement to a city of refuge. They also drew 
2 distinction between cases in which the death was the 
rewult of carelessaess of the agent and cases in which 
the deceased contributed to it by some blamable act of 
hin own. A Sther or teacher who unictentonally 
caused the death of s sos or papil while panishing him, 
and a person who by onder of the Sashodvin inflicted 
compotal punishment on a culprit sod by mistake killed 
‘kim—mich pessoas escaped punishment sltogether, 
Bat, as Driberg” points oot, the harshness of the rile of 
absolute liability fs sometimes mitigated by a recognition 
of the fortuitous circumstances leading to the accident, 
‘As an example, he cites the cue of «aun who was 
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the branch of a tree which ovechung the public 
path, and who by accidest fell upon a passer-by with 
such force and accuracy as to break his neck. The 
family of the unfortunate man demanded the execution 
Of the offender upon the principle of the dex salons, 
Te was pointed out to them, however, thet the death of 
their relanve was che resuk of « sbeer accent and that 
st would be unjust to puth the leer of the lew to such 
‘an extreme. Bot the family refused compensation and 
demanded their pound of fish. Judgment was therefore 
given that the sconsed was guilty of homicide and that 
the prosecators were legally justified in demanding his 
death, “But it was held chat che dow sahons must be 
faithfully observed. For x whole day the accused 
‘would walk up and down the path under the tree on which 
he had been st work, and during that one day 2 member 
of the deceased's famdy would have the privilege of 
repeatedly climbing the tree and falling on the accused 
until be had succeeded im landing upoa und breaking 
the nocused’s neck. Which member of the fasuly, it 
‘was inguited, would olunteer to give efect to this 
stricely legal judgment ? 
Tn taming to the problems of faraly law we pass 9 
4 consideration of the most fundsmeatal and universal of 
all societal intcitutions and one which occupies 2 centeal 
position in all legal systems. What form the eatliest 
‘human groups sstumed is one of the most dificult of 
anthropological problems. Brifault, who in recent 
times has most thoroughly investigated the problecs, 
believes that the buman group did ot develop out of 
the animal besd and did not coosist in the frst stages of 
ity development, of small folated groups cozesponding 
‘to what we undecatand by families. His opinioa is that 
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the earliesr husrsn societies developed ont of some form 
of animal assemblage and that they were, like al! anixos! 
groups, primadly reprodoctive in function, and not lke 


fod the females re 

‘efanechey have reached dhe age of puberty, git end women who 
se nox maroed wre wader 90 ar fo then elon, 
‘tnd ate beld to be eacely fee co dupont of themuclten ax they 


‘lets an that rerpect. To that rule there does aot exis ay DOWD, 
exeepeioa? 


Primiuve man’s motive sm entering into anirvidoal 


ingly lost their economic value as workers and the 
economic need out of which individoal martiage has 
‘grown ceased to exist Woman lost her status a8 chief 
producer, und became economically unproductive, desti- 
{ute and dependent. Thus she tarned to the culvation 
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of cham, and in the course of tine the sexual clement 
again became the chief feceor of macrings.” This, i 
brik, is Brifaul’s seztement of social development. It 
is opposed in many vara points eo the theory Srstadvanced 
slcoat forry years ago by Westermarci, whose Hivtory 
of Haman Marriagy bas over since been gentrally accepted 
as the guthontative eestemeat on the subject. Wester- 
marek maintained that marriage had a biological origin, 
ive. that it was an outgrowth of mamnage habits which 
prevailed among teuwals.” Westecmasck 1 an anthtopo- 
Togist of immense learning and che coacctial which he 
collected to support hus theory was overwhelming. Hix 
Jnfuence in the field of family research has been extensive 
and certain hypotheses which he endeavoured to extubliub 
hhave been generally regarded as wrefutable. So great an, 
authority 28 Havelock Ellis has stated that a completely 
‘adequate history of wartiage we can tardly expect to wee, 
No one petion could roastct all the discipline af wtudy 
‘that must go to the making of it, and the sepatate work 
‘of a group of experts, each in bus own field competent, 
could act be fused into any living and harmonicms 
‘whole ”,? and he believes that to-day the nearest spproxi- 
‘mation to auch a completely adequate history as the work, 
‘of Profetsor Westetmarck. The fact that the Beld is 
t00 vast for anyone single-banded to muster, accounts 
‘i large measure for the circumstance that Westermarc’s 
supremacy has for to long reominod unclallenged. 
‘A re-txaminttioa of his material has appeated to be 2. 
undertaking which not only woul! occupy the major 
parton of 2 lifetime but would, in view of the great 
1 a Rett Te Aas 6 
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© LAW AND THE SOCIAL SCIENCES 
authority seconded his conclasions, pechaps lead to 20 
advance. It is to the great credit of Bnifault that be 
‘adertook such a seeamiination and brought it to 
‘1 suocesefil conclusion, with the nesule thet the genezal 
‘conception ofthe development of the family and matcriage 
has been modified io many important respects. In the 
wotks of Beifiule and Westcemarck we have the mot 
complete and scientiéc studies, from the societal stand 
point, of a subject which is of the most univerral and 
fundamental impostance, 

Te is important fst to recognize that, historically, 
martiage is primanly 4 social or jundic institution.’ 
Various defiaitioas of marnage have been offered from 
time to time, but no definition yet propored las been 
st the same time $0 fenble and yet wo defiate that it 
covers all forms. The task confroating the anthropo- 
logist js ta understand what is meant by maccinge, 28 

fro other sex telations, by the people 
‘who draw such edistunction.* In primstive communities 
the distinction appears to rest mainly pon the fart of 
whether or not chikirea are bor of the union.’ The 
aqvestion of the degree of permanency of the tion does 
aot enter into the matics. With the passage of tame 
other eooditions are imposed until we teach the sage 
‘where itis held that a ceremony is necessary to estsblith 
the relationship. At fist the relationships which are not 
jsidic are not regarded as irregular or subject to censure ; 
bbut there is an inevitable cendency, ¢ Brigault points 
‘ut, spatt from all other factors and considerations,“ 
‘1 jurkically established relation to cause a depreciation 
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ANTHROFOLOGY « 
4 the esteem in which relations act so established art 
held" But the poiat of paramount importance which 
‘we must recognize is that there is in most communities 
1 form of serual relationship as distinguished from other 
fotms which ia invested with juxidic atuibutes. 

Tt ia this form of scrual relationship which lica nete 
the cote ofall legal ystems. An adequate history of law 
and a sound philosophy of law cannot be written without 
aa undentanding of the social history of the institution 
and itis aloost exxisely upoo anthropology that we suse 
depend for this undemanding. No one wav sore 
keenly aware than Maitland of the desperate need for 
sound anthropological evidence to complete the gaps i 
Jegtl history which ordinary methods of research could 
‘not G@IL* Marriage song the Anglo-Saxons eppeared 
‘to consist ofa sale of“ mun” by the pareass or guasdsans 
of « woman to the husband? Maitland’s opinion was 
that the sale of the “ mucd” was not the sale of the 
‘woman as a chattel but it was the sale ofthe protectorship 
over the wore, She arsumed an honourtble potition 
as ber hrsband’s consort It as highly ionporane 
Iistotically to kaow whether legal distinction existed 
between the purchase of property in the wife und the 
soquirement of authority over ber. For many years it 
‘wat disputed among anthropologists whether of not the 
ale of the “smund” was really “wifeparchase” or 
4 sale of & ptotectonhip. To-day the genera view 1 
‘thet itas the sale of protecomhip,* But wife purchase 
Sa, Ts Rater, 
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“ LAW AND THE SOCIAL SCIENCES 
‘wu not a prectice peenlite fo the Anglo-Saxons ot 
the Teatos but was widespread among primitive tribes 
and even among peoples who reached a high degree of 
ccalture such a3 the Chinese, the Sennires, the ancient 
‘Ambs and Greeks, and the Hindus, Our of the practice 
of wilepuschase arose, by gradual wpe, the practice 
‘obuiaed sn maay comnusitis of providing the 
Metres ry. It is of great value to us to under- 
stand a peculiar marsiage pracnce in one legal system 10 
‘elation to simular practices in other legal syricas. Ad 
it in only by attaining uaiversal perspective that we shall 
be able to undertatd the phesomens of socal develop- 
‘meat in any adequate vense. 
tis important to note that while aothropology may 
be of great asnstance in and clanfping legal 
concepts and practices it may also show that there 
cconcepes and practices have their origin in superstition, 
feat, vanity or some other sgnoble source. This, 
however, as Somaer aod Keller point ont," :s 90 sufficient 
reason for condemning a concept or a practice. Astron 
omy grew out of astrology and medicine began with the 
exorcising of evil spucis, The seat to apply is whether 
the concept of practice ia sts historical setting possesses 
social worth. And antheopology can sud not only in 
the enlargement of our comprehension of the legal 
concepts astociated with property and che facil, but it 
an alto ais: matecally ia determining the preseat value 
of thore concep. 


(© Law aed Anthropology ia Action 
‘When we tam from the historical ead conceptos 
relation of law and anthropology to the problems of law 
* Same of 04 


ANTHROPOLOGY ” 
and amthropoiogy in action we pass to a question which 
may sccm semote from problems of jusisprodence. 
Nevertheless, it is one of the gravest problens of word 
politics, Tei the problem of the aysere of justice to be 
adopted by the dominsting power ia colonies populated 
by people of simpler culm: Lord Lugard’s adminble 
volume, The Daal Mandsie sm Brinch Tropwal Africs’ 
‘well astiztes the diffculues accompanying this task 
‘abd is the best text for this discussion. In the Bniish 
‘Afcan Tropical Dependencies the fundamental law, 
applicable alke to Europeans and catives, 1s the English 
common law and pricciples of equicy, sdmunincered 
concurrently, and the stanuies of genetal application 
‘which were in forer im Bigland ac che time the adminis- 
tsation was created. Ths body of law may be modified 
by Acts of the Impenal Pustiament, by ordess of His 
Majesty 12 Council, and by local ordinances. ‘To apply 
this law to the exclusion of all other ew would, it was 
found, result in inequities and hardships, and accord 
ingly i was provided thatthe Briuth Cours in crv! ese 
aGecung oatives (xnd nov-natives in their contractual 
‘elations with natives) should be guided by native nw, 
religion and custom. Ths is contmery t0 the system 
prevailing in Fresch Tropical Africa where of either 
parry ia a Enropean, Ereach lnw is always applied to the 
exclusion of oanve law. It was found in practice that 
many native mies of law or exstom were repugatnt to 

‘nleas of propery and the farther provisa was 
made that the mules would not be eoforeed if they were 
contaary to “natural justice and thomanity”,” Thos 
‘2 native law which compelled the deseruction of tering 
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tad done $0, At present a plea of not guilty is entered 
fon behalf of an Mlicesate accused, and in capital cates the 
evidence, gensrally speaking, imast be suficicat for 
‘conviction ierespective of the assertions of the accused, 
Equally difficult of solution is the probleea of pusish- 
ment. The Koran prescribes death by stoning for tbe 
offence of 4 
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control of a native dependency. 
But to leave the reconciliation of native and foreign 





‘whose custom and law they are totally unfamiliar and co 


coquitbly is abvord. Ie 





help. With rach ansistance a spstem of justice adapted 
to the specific tersitory can be erected which will fanction 
‘with « minimum of friction. 

‘These principles, it should be sdded, are 
prroees ane ats pe 
sti Sete ster bees” Distieyt ey 
“although examples to che contary ate not wanting, 
to leave the natives inhibiting the colonial possessions 
‘of European Powers vader the segime of their own laws 
and eustouas, to preserve to them cher jestitutions, and 
protect them in the exercise of their tcligion, and to 
educate them gradually to suck progrenive xdeas and 
methods as may be suitable to their condition. And 
‘where a2 opposite policy has bees adopted, it has been 
generally recognized 28 improper and contraty to the 
‘usual colonial practice. ‘Thus it was one of the charges 
‘brought against Germany in respect of her coionia! 
Ainsntion Gat abe Bad“ deegaded mative Jams 
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“ LAW AND THE SOCIAL SCIENCES 
sod curtoms, broken up certain wribes’, and degraded 
the native chiefs.” Ir is interesting co ‘note that long 
before the wiscom and the justice of these principles had 
Tboen recogeized in the colonial practices of advanced 
cculutes, they had been sdopted as a past of the colonial 
policy of the Inca cvilittion. “The Incas respected 
the organizations they found among the people who 
came under their rule”, writes Sir Clements Markham! 
“and did not disturb or alter the social institutions of 
the numerous tribes they conquered. ‘Their statestnan- 
ship conmsed in systematizing the institutions which 
bad exited from remote anuquity, ard in adapting them 
to the requirements of « great cupire.” The next step 
in accord with this policy—the careful study by capable 
anthropologists of the legal and customary syxtems of 
primitive peoples in colonial aneas—has alteady been 
‘undertaken. I is only necessary ia this connection 10 
refer to Captain Rerray'st mvestigation of legal and 
constitutions) procedure amoag the Ashants, a model 
cumple aftet which similar studies in the furase may be 
ppattemed with proéit, 
Concuuston 

‘We thas find, to retum to ott ongtaal problem, that 
akhough specialized, these is, along certain lines, 2 real 
relationship between law sod anthropology and that 

gy can be of assistance in the solution of many 

legal probleme. There is, though, one final warning 
which naust be heeded if there is to be a geanine advance 
in co-ordinating the relationship of these two subjects. 
‘Anthropology fas ahvay: been « fasciasting subject 
2 Theme Pn opie 68. CE Lay, Bt 
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from which to darw support for many social theories. 
Hobbes” idea of a state of nature was inftuenced by the 
eantemperary knowledge of primitive life; Locke's 
principal example in support of his contentions was che 
“Tpdian”; and Roumea’s “Noble Savage” bas 
‘become legendary. But ss Professor Myers pointed out 
sow han twenyyeary ago, he very quesdons which 
philosophers bave asked, the very questions which 
perplesed them, no less than the solutions which they 
Proposed, melt sway and vanish, ar problems, when the 
‘ectpective of anthropology shifted and the stendpount 
‘of observation advanced.” Not only as st important 
to wk the nght qoemioe, as Bacon showed, but it is 
equally importact to test conclusions based upoo 
anthropological observation with all the available cvi- 
dence and not merely to mupport them by facts selected. 
to fc the problema. 
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Seve foci suggest themselves #5 points of departure. 
fot + syucematic considecation of the interrelations of 
law and economics, but the most fundamental and the 
siost profitable would seem to be those points concep- 
alized a5 “institutions ” and “associations”, from 
‘which all social Hines seem to radiare and to which all 
teem to converge. All insttubans and associatinns are 
octal institorions o¢ social aspociations but vomne are st 
the same time both legal and economic, These lega!- 
economic institunons and associations have occupied 
the atteation of jazsts, ecouomisss and plulosophers for 
‘many ceaturics. In the hands of certan of these groupe 
particular iestitutions or assocatiocs have been the 
subject of echauscive analysis and intexpreration. Whether 
‘or not the economic analysis, or the philosophic analyus 
48 it has found expoession in economic thought, of 
fnitittions aod sseociations winch are part of the 
rumewock of the law is an sid to the legal undesstanding 
‘of theaa isthe paspose of this inquiry. 

‘The tem “fostitution” in social theory, like the 
tem “experience” in philosophy, is used ia many 
‘scuses and with 4 looseness that amounts to positive 
indmace to the advancement of socal thought It is 
1 nefage when dificult problems are in the way and its 
use gives a cust of sanctity aad profundity to discourse 
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‘which an adequate analysis would aot permit. It ia 
term which i dificult to define with precision, Every- 
‘one agrees thar property, marciage and capitalicm ate 
icstiradons. Are the family and prostiation instita- 
tion? Is the gas company sn instirocion? Phinly 
the ges company is aot an institution, and the problem 
is to distinguish berweea the dass canbracing the gas 
company and che class embracing property. ‘The Smt 
las is termed “ sasocuations ” and the second * instinu- 
tions”, An esociation is a group of penton organized 
for x common porpose. ‘Thus che clrorch, the armny, tbe 
family, the ges company, ate stsociations and not 
institutions. Institutions sce the sanctioosd modes of 
vocial contro}, the social forms regulating behavious in 
tociety." Institations ate conocpts or ideas ; they ate 
not things although they are generally connected with 
things, Astocistions frequently embody instiotions, 
‘but aa association does not always imply an iastrction 
18 the concept son "always implics“ father. Baptism 
is 40 istration embodied 1n the astociation church, 
Intereet for the use of money, and prostitution are 
institutions which are independent of all associations. 
Jostitntions are the toc] forms through which, io large 
‘part, society Functions. They come into being to fulél 
vodkl wants and though they may pemist, in some 
instances, long after the noceasity for thean has pasted, 
their extinguishes: in the end is certain if the social 
need which created them 20 longer exists. 
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” LAW AND THE SOGIAL SCIENCES 
‘The following would appear so be the prinapal 
innitations and associations which ase, atthe same time, 
‘both legal and economic : 
‘A Tastitutions 
1, Propery 
2, Contre 
+. Succession 
4 Money-leading 
5. Taxation 
6. Bosiness 
B. Associations 
‘, Corporations 
2 Labour 
‘They will be discussed sn the above order, which i an 
order of coaveaience and not of importance from exthec 
the legal of economic point of view. First, however, 
since the claim is sometimes pot forward that economics 
is the most advanced of all the social sciences, the 
attempt will be made to ascersaia its scientific status in 
‘the hierarchy of the social aod natural sciences. 


1. Tee Scrmeric Srazus or Econoutcs 

In its ideal, econamics does not differ from physica, 
chemistty oe biology. Like those sciences, economict 
attempts to'discover the lsws which operate in its domain 
and to explain, by theory or hypothesis, the laws which it 
discovers, Iris a necessary assumption of economice—as 
of piryics, chemistry or biology—that such laws can be 
discovered ; it is the expectation of economists that if 
ters ste dicovesed they can be saccemfally explained, 
tbat this belief is not « necessary premise of the science. 
‘The existence of economic facts (.c. thingy porseasing, 
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‘qualities and relations connected with wealih’), to the 
sucettsinmest of which economists now devote more 
eort then to the hypothetical aepects of che subject, 
in wofficient warrant for the premise, if indeed it need 
jumtificaooa, The ews of the natural sciences ame, 
however, matked by precisioa, universality and com 
‘tainty, and it 1s these charactesisics which ate genezaly 
seganded as the elements which distinguish the natural 
sciences from the social scieaces—tm the disadvantage 
of the social sciences. 

Although the contrary is frequently asserted, there 
apptats to be ao genene differeace between the social 
sciences und the natural sciences, just ax there appears 0 
be no genetic difference between the separate branches of 
‘eatueal science. All sciences 1o cheis clementary stages 
tie clasifcatory tciencrs, although the wabstantietion 
‘of chun in the cate of mathematics rust, of course, be 
conjectoral. What seem to be sirople objects, events or 
veoenon ay emuaged ma ch ecrocg to latin 

By mental processes which are still 

Cheez the enugee of ratiecatery dageniod yes 
abstractions in which the perceived objects, events or 
sequences ate conceptualized and, with the asustance of 
symbols, are dealt with as concepts. A. particular 
science, by becoming abstract, artains a standpoint from 
which ‘all its data can be subsumed wichont actual 
perception, Science must deal with the typical or the 
sbatzacr, though the typical should always be, a8 Einstein 
hhas iutsted, the observable. ‘The entitics of the ecience 
having been conceptualized, roles o: laws describing 
‘their relations are stated and extended by hypothesis to 
Dafoe Keke J ty ar Pat pr 18, Maes, 


* ‘LAW AND THE SOCIAL SCIENCES 
other divisions of the aubject. If the univemality of 
the law is subutantiated by observation or experiment it is 
tegarded as u scientific lw." The natural scicntint does 
‘aot attempt to explain the generalizing qualitca of the 
sind by whose aid it would appear that laws age forma 
lated ; he assumes the genecalizing qualtic xs «fac, the 

don of which he leaves t0 paychologise ; simi- 
latly, be leavea to philoeopbess the question of whether or 
not the entitles with which be deals are seal entities ; on 
both these questions he is conteat to take the mupesficia) 
‘view of what may be called common knowledge, In 
Addition, whether or not science should venture to explain 
the laws which ic formalates is a debatable question, 
‘Many scicatists belicve that the cxplanstoty aspects of 
cience are paasinc growths ; nevertheless, scientists 
continually vet op bypotheses to explain the laws which 
Ihave been developed. The primary object of all science 
is to teduce its daca to « forms which will admit of iss 
‘utilization for the formulation of ews of universal 
validity. In this tespect, beceuse of the mabute of the 
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periods of time. From the point of view of the degree 
Of conceptualimtion of these sciences, and the precision, 
‘universaliryand cersunty of theirlawy, they are regardedan 
the moat highly developed sciences and ssmodelniowhich 
‘other scieaces should attempt to conform. But because 
‘the waajotity of the natu) scienoss have not teached 
the advanood abscract sage of a sclence such ax geometry 
it does not follow that there as a generic difference 
‘between these sciences and geometry; neither does it 
follow that becsuse some of the nasal sciences find it 
pomible to utile the precise language of mathematica 
to # greater extent than the social acieuors, that there is 
‘ genente difference between these divisions of knowledge. 

‘The scientific stars of economics will be determined 
by the precision, universality and certainty which its 
laws exhibit, and not by the degrees of difference berween, 
ft and such science a8 geometry, Feoca this point of 
‘view the characterisation of ecouomus as a deducuve 
tcience, an inducave science, hypothetical sieuce of 
4 statistical scence, i» meaningless; furthermore, itis 
unlikely that the ‘axcertmnmest of the fandamental 
amature of economics would facliate the discovery of its 
Jaws, Until, and pechaps even after, st becomes exclis- 
ively soathemavical its ews wil be tet vp at a resnlt of 
the employment of all methods of reécarch. ‘The 
caceptional obstacles conftonting the economist in bis 
seatch for economic laws will have to be overcome 
precisely au they ate overcome in the natural scieaces, 
‘The existence of such obstacles does not imply that 
ccomotnics difers in its natase from the natural sciences, 
Dificulties such as the elimination of personal bias are 
sometimes 48 sesious a problem in the natural sciences 
8 in the social sciences. In anatomy, for example, the 
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mmeanatement of cerebral sexual differences has been 10 
infuenced by personal predilections that it is only within 
seceat years that remlts of scientific value have been 
cobeained. As in all sciences, the question which the 
economist sboold sak is, How scientific (Le. bow precie, 
‘universal and certain) ste the economic laws which have 
berasctup? ‘The tnswer to this question will determine 
the scentifc wtums of economics. 

Economics is no exception to the rule that the final 
discovery made by « science i the discovery of what that 
tcicace is really ebout. Tminease confusious in current 

\proomne theo wih spect to dha polnt bindee the 
Gerelopeect of the formal ‘eywemese 
subject; nr thay do aot, bower peeves he dovery 
‘of econotme laws. Acithmetcal laws were knowa loo 
before the nature of writhmetic was fully understood. 

‘The obvious starting point of economics in society. 
Some economic laws obtain where societies are non- 
existent ; Robinsoa Crusoe would have found thet the 
so-called law of dimmishing rewums of agacalturd 
produce opersted as eflectually in the Island of Juan 
‘Fernandes, before the coming of his man Friday, asin the 
Bricsh Isles. ‘This suggests that ecocomuc laws are of 
(10 lattes : (¢) those, such as the law of diminishing, 
etums, which are based directiy upon the data of chem- 
istry, physics and biology, and (@) those which are a 
function of socal activity snd come into existence only 
‘when society reaches 2 comparstively advanced stage of 
development. An cxmple of this latec clas is the law 
that prices tend to the level at which demand is equal to 
supply. Laws of the fimt class, ike physical laws, 
operate in all ving societies, buman and noo-human, 
A plece of grain dsopped by an ant ovex the edge of its 
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est abeys Galileo's iaw of falling bodies casctly #4 does 
a sivet dropped by a wotkman from the top of a sky- 
scraper. The speed of the falling grain has obvioualy 
‘no felation to the fact that it was dropped by 10 ant ; 
simaltly, the fact that the law of diminishing retums 
‘holds ruc for the mushroom-growing ant has 90 
connection with the fact that the soil on which theie 
produce ia mised was caleivated by them. Ie may be 
Objected that laws of ths class are not economic laws, but 
laws of chemistry or biology or physics. But it may be 
answered that they are framed with reference to the 
economic system, stated im economic texms and applied 
to the economic wa:kt ; from this standpoint they may 
faucly be called economic laws. Lawes of the second class 
ate generally mote difficult to sscestue, Because of the 
large number of variables with which they deal they are 
less ptocise and cettain, and theit 

in limited by the developmental Limits of the sonal 
system. The law of supply and demand cannot, for 
example, obsain in socal communities, such as that of 
the ant, where exchange does not exist. The law might 
bbe reformulated in terms of teleologie values and would 
peshape thea be applicable to ant communities but 
‘would cette to be applicable to human communities 
‘whete exchange-value is ¢ basic element. 

‘Most economic discussions begin, instcad of cad, 
‘with analyses of motives; itis assumed that mote is ane 
of the fandamental notions of the subject. But it 
appear to make ktie difference, in its economic theory, 
a Tugwell hes pointed out,“ what an economic treatise 
says about the prychology of value; the mbstance of 
‘the discussion is always familias. Some weiter, uch ax 
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6 LAW AND TRE SOCIAL SCHENCES 
Fetter and Florence," have strempted to avoid prycho- 
logical premises aod have based their discussions on 
facts which had no immediate psychological implications. 
‘The role of motive in economics is not a8 one of the 
serumpsions of de abe bo one ofthe amen 

the theary ar hypothesis which explains an escaomic law. 
Ts function is essentially an explanatory one and a8 such 
it has no place io the premises of the subject of i its 
Jaw, We need not hese eater into a discussion of the 
Place of explanation in science; Comte’ long ago 
condensed it in uasparing toms; Meyeston’ today 
insist, with elaborate bistoncal evidence, that science i 
angt reatsieted to description but that explanation is one 
‘offs essential elements. In ccooomic theory explanation 
occupies an important place and hes led to frnitfal 
pce Toh tlnw as "Beye ey 

logic terms; ach a law as “ Buyers ty to 

‘et the lowest prices; vclless try wo sell at the highest 
prices” is primarlly  prychologic iow and not an 
economic Iaw, Economic laws should be concerned 
disectly with econamic facts, The explanations of such 
Ines any be peychologic; but ther is nor dhe primary 
ptoblem of the economist. 

Tt is evident to-day that the economic laws which 
have been set up bsve not been stated in tezme which 
aay be regarded a8 fical ; as the laws are reformulated 
in the light of increased knowledge it ia safe to assaine 
that their precision, univettality snd centainty will be 
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fee plica 
That we ‘qeicsl growth of populadacs, 
Tela owas eos bth eked Newton 
‘But would sppear neviable chat dona econoen 
laws comparable to the laws describing planetary motion 
‘will be formnalated and that they will be rauovalized and 
extended in Newtoaias fashion 0 18 to exbrace the 
centite ecouomic systetn. 





IL A. Inserentons 
1. Property 


(© The Meaning of Propesty 
‘The tem “property, from both « legal and an 
ccunomic standpoint, denotes in its simplest meaning 
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” LAW AND THE SOCIAL SCIENCES 
the extemal objects of the world which are subject t0 
ip. When I say “ my property is on the water 
front” I mea that the land which T possess iz on the 
‘water fromt. But the teem property has other meanings 
‘which aze mote generally employed and are more useful, 
snd it would seem from the pom of view of both legal 
and economic analysis that the use of the term propery 
to denove extesnal objects is misleading and ebould be 
abandoned. It is the meaning denoted by the term 
ptopenty in dhe stareencar, “The land oa the waser front 
4b muy propery” that is the concer of law and ecouo- 
mics, When I sey “the land on the water front ia my 
property,” Tam saying that with respect to the land on. 
the water front 1 have & clan agannt other individuals 
that they keep awry frou it, ‘Thos, basically, property 
involves a teition. Now both property and relation age 
‘exceedingly dificult to define, but itis poseible to indicate 
‘what is meant when it in said that the essence of property 
ina relation. Qualinues and relations are the characte 
tica which enable us to distinguish one object from 
another. When we say that “A is red” we ace saying 
‘that the quality of being sed isa charactenstic A possesses 
without teferenice to othet objects, Redocss is thas 
4 qoality of A. Bot a relatioa 1s © chatactetistic that 
belongs to A when conudesed with reference to some 
other object, asia che phrase“ A is che wife of B,” Tous 
an object has 2 relation oaly when it is considesed with 
reference to another objec. Philosophess have been, 
generally conceaned with dysdic relations, that is, with 
‘elations of two terms, such a8 the relaticn of « fatter, 
2 dushaad, or 0 agus. But a5 Royce" pointed out, 
there are Countless selations which are triadic, temaic,— 
* Praagha ef Lage, + Basie fe Php! Same 9% 
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olyadic; and that the dhbfer-elation (erditer, debter, 
‘dibt, coasidration) is in general 2 cetmadic telation: A 
‘owes B, to C for D. The fondamental idea of the 
cotatnon law is, as Pound! has shows, zeltion, not will. 
‘The Roman lawyer saw all tranasctong i terms of the 
wil of an actor, but che common-law lawyer tees neatly 
All problems in teruu of & reation—landlord and tenaat, 
not the contract of letting ; principal and agent, not 
eanteact of mandate ; principal and surety, not contract 
of suretyship. Most legal selations are trisdic or 
tetradic. Tae propenty seation is tnadic: “A owns B 
against C” where C 2 all otber individual ; 
i a in exporased 10 the forra "A owna B” it docs not 
Seaver, eacept by tpietoe de samrpticn of stl 

wnduals, which is the essence of legal 
theory. From the point of view of logic there is a 
‘elation between the owner and the object, but in legal 
theory relations can only ext between individuals and 
‘not beoween an individval and an object or between two 
objects. A telation us reciprocal and in lepal theory 
‘objects do not possess interests. 

‘Not all relations, of course, are legal relations bat, 
in advanced socsetes, for relations to sest upon ultimate 
social force, they must smount to legal relations, that is, 
they must be reltuons the incideoces of which arc 
secured by law. When I assert a claim against other 
individuals that they kecp away from my land I am 
asserting a claim which, if itis to be effoctwe, must be 
4 legal one, But this does not mean that individual 
Jin undeveloped coumsuaities possess no claims, or 90 
Property, although law, as it is Known ix advanced 
communities, may be aoo-tzistent, and although the 

1 Ineo: Lad te 08 3. 
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community may not exhibit characteristice which am 
seemingly necessary to constirote 2 politcal rte. 1a, 
the most primitive commenities, comprising thisty or 
thiny-fve individnals, the members pousess propery. 
‘An individual has china against the other individuals 
(of the cotmomunity that they shall etsy awey from his 
betel pouch. If another individual does not stay away 
froma the betel pouch but sppropriates it to his own use 
‘without the consent of the Gut individual, the tight of 
the fint individual is rseuntained, either by the force of 
the whole commanty or by that of himself and his 
relatives. The claim is none the les « claim becamse it 
in maiotsined by the force of an individud, If an 
individual, in maintaining his chim, kills or injures the 
thief, he does it, sf no retribution is vuited upon him, 
‘with the sanction of the community ; the force of the 
individual is thus ulnmately the force of the community. 
‘Only wo far 26 the clan is backed by force is it a chim 
in any toeaningfal sense. Property a3 2 relation thut 
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constming the Fourteenth Amendment to the Coastitu- 
tion of the United Sates. Nerrower denotations are 
any interest of aggregate of intcrests which az of 
1 kind chit somnally have an economic value” and 
“ interes with sexpect to thing”. 

‘While itis imporent to have « clear understanding of 
thenatase of properry, the central istue is not its definition, 
bout its justifcstion and the determination of sts proper 
dlistebotion ia society. Tnstirations are aot, like beauty, 
their own excuse for being, and it is necessary to inquire, 
fm order to enable us to deal with them wisely, whether 
or not their foundations are ratonal ones or ones that are 
cthically permissible. Many theories have been advanced 
in attempt to jusnfy the msttution of propeny und a few 
Of them have an important place an the history of social 
thought. They have contributed in varying degrees to 
the development of the casrent legal and economic 
‘conceptions of property and it will be necessasy to review 
them briefy before considering the statan of property 
in present-day legal and economic thought. 


@ The Occupation Theory 
‘From the Romaa junsts until recent times the act 
‘of taking occupancy of things which are without an 
owner With the intention of making them one's own, 
property, has beea regacded as the principal method by 
‘which tide was originally acquiced, ‘The theory attsined 
pechaps its most geceralized eaxptessicn ix Kents 
Pltadple of Eternal Aoquaton : * Whateve: I being 
under my power secording to the Law of External 
Freedom, of which as an object of my five activity of 
Will I have the capability of making use scensding to 
the portulate of che Practical Reason, and which I will to 
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become mine in conformity with the Idee of a pomible 
‘united common Will, is mias.”* So plausible, indeed, 
1 the idea that one is enttied to take posseution of what 
one discover, thet it has been suggested that the practice 
in in accotd with « fondamental immsn instinct." This 
‘view is supported by the fact thst occupation it one of 
the chief methods by which primitive peopics squire 
property. “The principle of oompation is Murrated 
by inaumemble facrs from all quarters of the wo:ld,” 
‘writes Westermarck* “By the hunters sight tm the 
(game which be has killed or captured ; by the nomads 
‘or settlers night to the previously unoceapied place 
‘where he has pitched his teat or built his dwelling ; 
by the agticolrusn’s right to the land of which he has 
takes possession by caltivating the voil; by a tribe's 
or commnaity’s right to the temitory which it has 
coocupied.” Among some peoples the principle of 
‘cocupation wes extended to such length that the owner 
of a loat article had a0 ght co 2 if it were found by 
someone else. The Kaffirs “are not bound by theit law 

fe up anything they may have fooad, which hes 
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of property from the standpoint of paychology that we 
‘possess, concludes that the “ study of property interests 
in man emphasizes the fact that these ane more than the 
semultant of a blind snstinet to keep that which satisfies, 
fundamental needs, With the opesstion of intelligence 
the vatious impulsive factors directed toward the 
acquisition of some propesty object are ordered, chrough 
permanent association, into 2 relatively stable seatumest. 
Sentiment 11 connected with sentiment just as one 
property value involves another, The development of 
velfconsciousness ie materially astiared by the imtegtation. 
of those sentiments about propery values made per- 
‘manent through theis incorporation withia the orbit of 
the selfs activity. One may no loager conceive of 
property as we did among the lower arumals simply in 
terms of the end-object satisfying basic nced. The self 
thas developed sentiments of possession and of ownership 
centzed about primitive property values acd the acquired 
values amsimilated to chese. Anicniscic sdentiieation of 
the self with this property sxengthens to a ferthes degree 
this penonality-property sentiment relationship.” But 
‘even if it is possible to place 4 socal custom upon a 
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spplicable are so negligible that this point slone makes 
the principle of extremely minor importance, (2) Kent's 
is pechaps the most nceable aztemmpt to deduce from the 
‘occupation principle the right of ehe owner co dispose of 
‘things to which be bas acquired dtl. But such attempts 
sre not convincing ; it {sa serious defec: of the principle 
that it cancot be extended to cover this important sspect 
of propesty. (3) But the fatal defeex of the theory is 
‘that it docs not meet the chief point : io no way does 
the theory justify or explain the necessity of property, 
‘This is the fie point that must be serued in any theoty 
of property and i is this point that the occupation 
ntl gna 

go, Maine’ brought en acute criticism against 
the pany vheh sk tree atopy sevog 
the element of social worth which ie contains, ‘The trae 
basis of the peinciple, Maine pointed out, was aot an 
instinctive bias towards the instinitoa of property, 
“but 2 poesumption, arising out of the long continuance 
of that insitation, that everything onght to have an 
ownes. . . . The occupant, in short, becomes the 
owner, because all things are presumed to be somebody's 
property and because m0 one can be pointed out 
beving a beret right than he to the proprietorship of this 
particular thing.” In communities where propetty is 
ecogaized, it reems a useful principle that cverything 
subject to ownenhip should have an owner and that 
‘where postetsioa is taken of a “ rea mullias” (Le. of an 
object not seduced to possession by someone else) the 
‘cconpant is tbe pense who should be invested with the 
_propetty claim, that i, the the possession of the occupant 
should be protected. We thua come ronad t0 the 
* sm Ta sk 5, 
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eis 5 a (adds cd jeteGeca. 
‘philosophers in the ninctcenth eentary, Why docs the law 
[Protect possession * The answers to this question scx 
‘various bur it would seem that they aze all reducible to 
‘one: that it has been found that it leads to a better 
ondeting of society if possession 1s protected. Pouct- 
soa was ofigisally protected in order to aid the law of 
crime and tort; came at Jeagth 10 be protected is 
order to ald the law of propezry." 


(@) The Labour Theory 
“The principle that when an individual mcorporatm 


‘was, ke the occupation theoty, first advanced by the 
‘Roman jurias af the classical period.” Indeed, sixty-five 
years before Locke's chboration of the ‘principle, 
Grotiust had sbowa that it could be reduced to the 
cocoupation principle : “Now as oothing cas natusally 
‘be produced, except from some matenals before in 
‘existence, it follows that, if those materials wece our own, 
the powrestion of them under any new shape, of com: 
modity, is only « continuation of ovr forser propesty ; 
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if they belooged to a0 ose, out possession comes undet 
the cass oftitle by ooempancy : but if duey wese another's, 
‘ho improvement of ours can by the law of nature give 
tus a sight of property therein™ Ths been angued by 
‘Westermarck* thar Grotins's reduction of the lsbout 
pinciple to the occupation theory i unsound, ss the 
‘ownesthip of the products of mental laboar can basdly 
be considered to be due to ocoupation. But the labour 
theory that Grotins was dealing with, inctuding even its 


to products of mental labour to be determined by the 
ccccapation principle, for it was by this principle chat 
‘Blackstone’ it 


by 
regaréed tite to such products 10 be 
determined. The troth is that in their historic fotms 
ekbes te occupation oor dn, aboos cece i 
tpilltble to mennl cetioes td iti oly bya or 
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But the lsbout theary, 28 abo the oocepation theory, 
snot imanne from criticism. It t00 is aot jurtiication 
of propecty bot assumes 2 synem of property alseady 
obraining. A more imporant esiticism can be dinected 
st the fact that Locke reasoned from a wate of nature” 
in Which each wockman was the independent creator of 
his own products, This is the golden condition of 
society of which most Utopins dream, but to-day even 
the most revolutionary change in our economic structure 
could not make it an senility. The production of 
‘wealth is, and must remain, whenever the po 
snereases beyond the bacest minimum, a co-operative 
process, Locke" hisatelf concluded ther “ it would be 
almont impomible—at kam, t00 long—to reckon up” 
the number of workmen and things involved in the 
production of a loaf of bread. What part of the value 
Of the bread ate we to aitign to the ploughman, the 
teaper, the baker or the mumerous other persons who 
mazd’ their boar with uaure before the loaf was 
foally produced? Filly, by 20 principle of logic is it 
posible to show that the occupation or the lshour 
principle should coafes title to property. It does not 
follow, becmse an individual nds a precious stone in 
the wilds or fashiows a chait out of wood which he hts 
gatheted, that necessatily he should have title to the 
stone of the chaie. Strong psychological or ethical 
grounds can be advanced for rach a claim, but it cannot 
bbe established deductive. 

‘The obvious fallacies of the theory, boweves, do not 
catirely invalidate it. Tt is cany to pick at the bones of 
the theoty and grote the tich meat which surrounds 
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them. So ahrewd a critic a1 Haller’ ranked Locke's 
theory Of property with his most notable accomplish- 
ments, while t Maccullock and Marx it suggesed the 
labour theory of value." Amscag primitive peoples st 
playn as important a role io the acquisition of property 25 
oes the occupation principle." 

Labour, acconding to the law texts of the ancient 
Hindas,’ was one of the recognized modes of scquiting 
‘ile to’ property. Among the Ifugaos’ of Luzon the 
owner of the ezops is not the individual oa whore land 
they are mised, but the pecton who cultivates them, This 
is a widely recognized rule among. primitive peoples, 
Furthetmote, ia the beginnings of English Isw, we 1c 
an example of it in what ace known as Lammas meadows 
‘le, meadows divided into stzips subject to individual 
‘ownership while the top is growing, but common to 
he township after the crop has been gathered in.‘ The 
rule leads directly to the economic tence that the products, 
of labour should be distributed sos to secuce a cuximum 
‘of ptoductioa. This tenet rests upoa Maltras’s demon- 
sonttion thar the danger is not that the products of 
labour may be badly diatsibuted, as the reformers of the 
early aineceenth century fesred, but that labour may not 
ptoduce enough.” “IF I despair of eajoying the frat of 
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my lshoor™, wrote Bentham, “I shall only think of 
living fom day to day: I shall not underake labours 


@ Toe Hegelian Principle 


wan, “Every man... has the right to put bis 
will tto things, chats to annul them and roake them his 
own”, wiiies Hegel “For they ax external, have n0 
scifi... . Only tbe wil) i infinite, absolne in 





dignity of my will in comparson with them, und to 
demoamite that they are not independent and do aot 
‘eave any selFend.” Authe will ofa parsalar indovidual 
becomes personal in property sts extential char propenty 
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in recent times bas been that of T. H, Gren who 
conczived of sppzopeiation as an expression of will 
“ of the individual's effort to give reality to 4 conception 
of his own good”; snd of property as “the constant 
sppacacas though which he gives reality to his ideas 
and wishea.”* Bat Green was not able to extend the 
principle beyond a general consideratina of the sights and 
aries of clases and individuals in relation to the common 
ood, and it is in this dificalry, aside from the meta- 
bysical complications involved in the concept of 
‘will”, that che weakness of ehe principle Les. Green 
secognuized that the diseribation of property as ie obuina 
in present-day sociery, as for example the fact that great 
Sunbes  inaotbave Bint teae which dons 
lve, v2. a1 & pesinabent apparaios 
‘out a plan of life”,* was very far from mneeting the i 
which be proposed. Faced with the dificalty of 
seriyng the penile scl codons be cold only 
soake the soggestion, which does not camry us very fur, 
that the mtlonale of the principle sequined vociety to 
iestow cpon eveyene wiv cunibenel 1 th postive 
condition of possessing property (labour and tespect 
for the propeny of othes), such propeny as would 
enable his 10 develop 4 sense of 
Ta a world in which the quancty of external objects 
‘is sufficient to tect the demands of everyoas, it is 
porsible to coaceive of the muccessful spphration of the 
Hegelian principle ; but when, for practical parposes, all 
external objects have been appropriated it isimporsibleto 
deduce from the principle the manner in which they 
should be disuibated and the conditions under which 
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they should be owned. But the virtue of the principle 
ice, howeves, ia showing us that the idea of property a5 
‘uch is not inconastest with a highly developed ezhical 
point of view, 
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snd, chongh it bus had little influence, ic deserves a brief 
dixcossion, This theory asserts that propesty is the 
creation of law and that, in the abweace of law, there is 
‘0 propesty. “ Properey and law are bom, and mivet die 
together”, wrote Bentham, who has given the most 
adequace statement of the theory. “Before the laws, 
these was no propeny : take away the laws, all property 
ceases.” Now it is plain thst this theory depends for 
its meaning upon the definition of the word “law”, 
‘There is no excape from the fact that according to the 
‘theory wherever property exis law exists also ; and as 
property is recognized in even the radest communities, 
‘we are forced to conclude that law slso exists in such 
commnucities. It is perhaps crue that lew as we know it 

exists in primitive communities though it 18 
impossible to define the term yo that the 
to both punitive and advanced societies” 
at tO avert that wherever is scoped lew 

en isto rob the wan“ lw © ofall eguseane. 

Bentham reduces the word toe chao ane toms 
that it is indsstinguishable from custom “ Suppose 
+ the slightest agreement among . . . savages 
Jetpeonally to eapoct cach echeds bog ¢ this isthe 
introdaction of 2 principle to which you can oaly give 
the name of law." Thus the so-called legal theory of 
property if it is followed to its conclusion becomes 
‘meaningless ; to posecas value, a more positive concep- 
tion of the term “law” would bare to be developed 
than that attached to it by the adbenmnta of the theory. 
‘Bot the courts have developed a theory of property 
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which property is 2 earueal sight, supecior to all buman 
laws, which ia fact merely discover and declase it, and 
‘which owes its existence to ise own esit end its con- 
fommity to the fandameneal principles of justice. The 
doctrine of natura! nghts goes back te the Greeks and 
the Romans aod was widely held in the Middle Ages, 
Its infiltsatiog into Anglo-Amesicen law was partly dut 
10 ita acceptance by Coke and Blackstone, but above all 
it was due to the wntings of Locke who sttionalired the 
doctrine by basing it upon the socal coupsct and itt 
handmaiden the State of Natare.' Occasionally other 
theories have been advanced, a3 for example the per- 
sonality prinesple* and Bentham's sdea that property is 

the creation of lw. “The foundation of property io 
‘0t in pllosophic o: sceanic speculations, no: eves in 
the suggestions of benevolence or philanthropy”, 
declared the New York Court of Appeals an 1836. “It 
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Supreme Court.“ The plaintif needed no constitutions! 
declacatioo to protect him in the use and enjoyment of 
his property aguiast any claim o: demand of the company 
to sppropriate the tame in their use, or the use of the 
public. To be thus protected and thus sooure in the 
pomession of his property is right inalienable, s right 





"This, ia brief, is the theory of property as developed by 
the courts, The inadequaces, the defeer, the unbound 
‘nest of the taditional sararal law theory need hardly be 
vet forth st this late date.* Ons inguity it whether or 
‘not economic, one of the basic concepts of which is 
Dtoperty, has 4 moze satisfactory theory to suggest 2s 

4 aubstinute for the narural lew theory, 
Property, acconding 10 the cusical economic theory, 
'< maxiamum of prodocuvicy, and tht, wrote 
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juris ax well, « conception of property based upon its 
tocial ucility, This is the distinction between property 
for use and property for power, of, 28 it in sow termed, 
the finctional theory of property.*” “The essence of this 
‘theory is chat propesty which involves the discharge of 
definite personal obligations, which fulfils 2 social 
ppuspoee, is tomally jutifiable end that property which is 
panivc, which in merely a daim on wealth produced 
by another's labour is morally unjustifable, Me Tawney 
has drxwn up 4 zough clanification of property righm 
‘based upon this diference. 


* Poopeyipeienm made foc pron evi, 
to 

ropes i pessonal postions necemty 
4+ Propeny in lands and tol ued by their 





“The fist four kinds of property obviously sccom- 
pany, and in some sense condition, the peeformance of 
work”, writes Mr Tawney." “The last four obviovaly 
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do oot, Pure interest has dome affinities with both. 
2+ + The exacal question for any sociery is, under 
‘hich each ow 7] of these two brosd groups of categories 
the greater part (messuted in value) of the proprietary 
rights which it maintains are at ny given osoment to be 
found. If thry fallin the frst group creative work will 
be encounged and idlearss will be depressed ; if they 


refuted them by showing that the establishment of 
private property is doe not to aatusal lxw but to positive 
lew or human agreconect and that it is ot therefoce 
coatiaty t0 ootonl law but 1 added to it by boean 





“ Fisst because cvery man iz more careful to procure 
‘what is for himself alone thac thac which is common to 
many of t0 all: sioce each one would sbisk the labour 
and leave to another that which concems the coto- 
monity, as happens where there is a great number of 
servants, Secondly, because Inman affairs are con- 
ducied ia raore ordecly fashion if each man is charged 
with tiking care of some particular thing himself, 
whereas there would be confusion if everyone had to 
ook after any one thing indetesmriostely. ‘Thinily, 
because # more peaceful sate i inwured to man if each 
‘one is conuested with his own Hence it is 10 be 
lscrved tat guarela ane more fngucy, wher 
ris no division of the things postewsed.” Although 
Agaunas does not mention AcitoUe, it is almost certain 
that the discussion of propery in the Polit was the 
foundation of tus argument.* 

‘We ate now brought to the poiat of ove inquiry : 
Is the Functional theory of propery a sounder and more 
wsefal theory, fram the standpoint of legal thinkang, than. 
the treditional natural law theory? We saw at the 
‘outset that there were two busic problems of propeity 
() the establishment of a theory of ptopeny in socord- 
stnce with which it would be ethically possible to justify 
‘private property ; aod () the catablishment of x principle 
from which it would be possible 1o deduce the proper 
distibation of wealth. We bave seen in the ocoupation 
theory, the labour theoty snd the petsoaality principle, 
the important historic attempts, and theis limitations ated 
‘neti, to meet one orthe other or both ofthese problems. 
‘To what extent does the functional theory overcame the 

2 Pela, as. 
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‘traditional dificalees that stand in the way of successful 
solution of the problems ? 

Te enay be said az once chat the functional theory has 
litle to off towands the tolution of the wecond problezn, 
the determination of che peiciple in accomlanoe with 
‘which wealth should be distsibuted. From the stand- 
point of the lw ies, however, 90 weakness in the theory 
that it is addressed solely to the question of the jutifica 
tion of peoperty. The determination of the principle in 
secordance with which wealth sbould be distributed es 
within the province of the law as well ax within the 
province of economics, political theory ind ethics; 
‘butt isu problem the solution of which, from @ practical 

is « task thet belongs to the future, 

‘At Get sight it would seem that the functional 
justification of property is too simple, thar matkkiod's 
search through the cecturies for the cational basis of 
property should lead to « and orore difficult 
‘concept than thet which ‘would term a principle 
of mete But if there is one ching the hinory 
of ideas of propery has taught us it in chat there is little 
\ikelihood that en 2 prin! principle will ever solve our 
dificulies. “The justiGcation of propeny”, writes 
Rashdall,* * must depead aot upon any « prior principle 
tbat upon its socal effect ", adit is upon this bexis that 
the functional theory defends certain forms of property, 
‘The simplicity and ditecmnese of the functional standsnd, 
‘which increases ity exse of spplication, is indeed one of 
sts merit 

To the law the functional theory has two coattibu- 
tons to make. Te offers, Gem, 2 rational justifcation of 
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property became neccssaty, legal thinking freed 
from the absolutism of mural rights, and the foncdooul 
theory it oot needed as a liberating agent! Propesty 
in constantly being confiscated webout compensation 
fon the ground that jt promotes the health, safety, morala 
and general welite of the people. ‘The abolition of 
slavery, the enscumeat of the probibition law, which 
deprived brewers and saloon-keepen of millions of 
dollars of property, prohibited “uses” under zoning 
laws, the destmetion of propecty infested with pents 
injotious to planta and fruits the aboliion of private 
office, the forbidding of employment of miners fot mote 
thin wight hours a day, and the enactment of a lew 
prohibiting a street car passenger to sell his transfer, are 
commen eximples. The functional theory enables as, 
at least 28 a begmnning, to discriminate between types of 
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fe LAW AND HE SOCIAL SCIENCES 
this mage of soci life. Among most primitive eibes 
‘nothing can indoce the members to bre any agreement, 
however informal, which is entered ‘arm? Among the 
Zolva, for example, itis remarked ther “in mater of 
‘trunt—oftentacit—fdclity is thown amongst themselves 
‘which would be zemathable ‘where wrimen contracts 
‘were in force And this is tue, with few exceptions, 
‘f mot uncivilized peoples. This honesty even extend 
in some caves to individesie who are not meters of the 
tsibe, aod taders can, with safety, alow the follest 
credit, although ie would be a mark of superior resource- 
falaes to obtain the goods from erader by sealth if the 
b perp Mapp mega paperrtery 
3 pair ont 
tider than with thee fellow membest. The Eskimo of 
Bering Str, for example, can be crated to pay ia fall 
any debe incirred to a white men but will rarely return 
aay object borrowed feom & excanber of the tribe. The 
leader is by custom probubeed from asking for st rerum 
1nd does act bold the borrower to account for faire 
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‘BOONOBECS ® 
st Ge expense of the penoa deceived,’ Jhering’st 
suggestion that ean was originally a liar and that veracity 
fs the revuk of progress is not, ax Westemmanck has 
shows, consistent wich facts. “Language was sot 
invented ”, writes Wesresmaatck,’ “to disguise che truth 
but to express it.” Ir ie sometimes mpposed that 
animals cahibit deceitfalness, but crutious students 
‘egatd the examples as « piece of the observers inferences, 
nd not u evidencing motives of fraud os the animal? 


Promises and agreements are an important feanare of 
ail forms of socal organization. In all social orders 
considerable portion of every individual's wealth is made 
‘up of what another individual has promised to bestow 
‘upon ot do for him ia the furare. Thus, throughout all 
societies, promises have a vital economic significance, 
Bot although the essence of 2 contract is a promise, not 
ail promises, a1 modividuals, to their sorrow, are some- 
times told by the cours, are contracts, “To say that 
agreements and promises have existed sn a remote 
antiquity is one thing”, writes Holdsworth.’ “To ray 
thar rach agreements ‘were enforceable at law—wete 
cwontracts—it quice another.” A brief consideration of 
‘the fonction aod ascare of promises in social arders 
Aifferet in form ftom that ia which Anglo-American 
and Continental legal concepts prevail may pethaps 
throw some light upon this attempted distinction aod 
tupor the foundations of contract in general 





& LAW AND ‘THE SOCIAL SCIRNCAS 
Contract, from the legal end economic standpoint, 
{is to-day commonly conceived of as 2 function of a credit 
economy ; thet i, it is assumed, folowing Hildebrand’s' 
well-known clstifcstion, that society, meaning the 
cfollization of the Wer, bas passed through three stages 
of economic development—bertet, woney and credit 
Shara ecoaomy ound pon testy of promi 
and, sherefore, contract is in this stage more fally 
developed than a th ewo poncodiog wages, ln whlch i 
xin, if at ll, in only a rudimentary form. Thia view 
4a one of great plausibly, and 20 doubt contains many 
elements of truth, but it is bused upon. a classifcatory 
scheme of social evolution against which much exticism 
‘an be levelled.* "There is n0 doubt that social 
‘ment of social evolutiog, if we employ the term in a very 
loose sense, has occusred in all socia) orders. All 
societien have a history and it is an important, a8 well a 
the most dificult, problem confonung ‘the social 
historian to mark of the developmental stuges of each 
tocisl order. But the solution of the problem is, in the 
sate of oor knowledge, an impossibility, The 
evolutionary schemes which have beea advanced do not 
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stages of plicmos gift economy, gift burter 
ceonomy, pure barter, and money bance. But it is 
equally plausible to maintain that gift economy developed 
from barter ecooomy as te maintain the reverse. Indeed, 
44 Dr Firth" has shows, this is prececly what Malle: 
‘yer does. Bacher" regards the customs of the ladians 
of Bridsh Gunas ax indicating 2 cansition from gift 
making to exchange. Maller-Lyer,t however, cites the 
same people in his argument as an instance of transition 
from exchange to gift making. But the real point of 
the criticiam against the attempt to classify cultures on. 
the basis of types of economy is tat at this tage of out 
knowledge we do not possess enough information to 
up csitecia of sufficient comprebensive- 
‘nets, Only & handfal of caltares have been adequately 
seudied from the economic standpoint and until the 
econotnie organization of many more is known in deta, 
it is a misleading tak to generalize about stages of 
economic development. 

In the present condnion of our knowledge, the 
‘cmcatial task of primitive economics is to oake clear the 
role of economic institutions in different cultures, and to 
shandon, for the peesent at any cate, attempts at con- 








icon w ibe soc ovestion mr tvole to union 
saad it function in society, and to cncrelate it with the 





‘As the eatence of & contract iss promise, we are most 
interested in thote economie aspects of a calaare which 
have to do with business amngeneats for future 
xchange, Among say printve peoples who powest 

fo moar ead ar ignomot of be Eaton he entvoge 
of gifs is custom which 1s deeply rooted in theit vocal 
‘organizatioo,* This costom somoetimes takes an econo~ 
tale form in which the pear obo i to obra frm 
‘the other party something of practical utility, and 
sometimes « ceremonial form, in which the transaction 
bhes a wader social impor: thin the mere sequistian of 

of the Trobriand Ishnder is an 
of shis latter type. The Kula is a form of 
castied on by communities inhabiting a wide 
lands. Necklaces of red shell pass constantly 





Sasa payment A peace eed pc tes 

‘sad racial Topstar a at 
the doe ene came fo eiching them. ‘words, be delay 
ten inlet on the Prodcine of ca 


[bryorme pechaps wn exent, bat ally developed. 
enioae Sawa ae eeat a 


J Msloomi Argent ie Wires Pe 





“ LAW AND THE SOCIAL SCIENCES 
Hanes of New Gulaet" and among the Oroksiva of 
Papua In Maoti speech the rem wit is used to denote 
this conerpe and De Firth suggess that it be adopted £3 
4 general descriptive label, following the examples of 
‘mans and tabs, words also of Oceanic origin.’ “In the 
soci) onder in which the principle of reciprocity 
‘operates its found that it permeates the entice social life 
and is not sestited memy to economic transactions, 
Te is one of the dynamic forces of the commonity. If, 
for example, x member of soothes tribe ia ‘alled, the life 
Of the slayer or of a relative is demanded a8 at, 

‘The cffora of students of primitive economics to 
wept fo the form sng the poe of 

secipsocity are comparable to the of juts and 
philosophers to formulate a satiafactory theory of enforce- 
meat of promises as « standard in contrct. Maur 
believes that the principle of reciprocity can be explained 
by the common idea of primitive people that when 
propenty is tuafered,» portion ofthe dono? person. 
ality is transferred with it, thus giving the doao: magical 
owen which would be exited to the grat mont, 
physical aod spiritual damage of the dooce unless repay- 
fbett were aude. Profewo: Radclge Brown? aad hat 
Hoyt* account for the principle on the ground that i is 
an expression of goodwill. The donor bas expreseed 
his goodwill by making che gift, and only 2 repay- 
ment can experss the similar sentiment of the donee. 
1 Dmee, De Gomer Bln. 
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il tibes provide the Malco, who ichabit the soutbesa 
coast of New Guinea, with feather omaments, stone 
sue-heads and clube, while the latter reciprocate with 
shell ornaments and fish. Professor Mlinowaki* thinks 
the peinciple is rooted in economic elf interest ead social 
‘vanity. Dr Fim, alchough he presents his views wit 
cermin qualifications, regards the ideas of conciliation 
and self-protection as being the root elements of recipso~ 
city: in sociery man must coaciliate his felows, cota- 
‘promise with them and make coacessioos to them ; but 
‘be can purmoe this policy only so far; his fellow men are 
no mote altmistic than be 1s, himwelf, snd he must 
therefore protect himelf and insist ov receiving his due, 

Ts the abaence of a system of law as it ix known in 
more complex cultures, the positive sanctions which 
iopel un individual wo fulGl the obligetons of his 
agreement are chee: (2) the possbiliry thet, in the 
ffatare, he might be deprived of the opporninity to 
seade ; (2) the fear that his seputation and social prestige 
‘would ruffer; and (5) the dread of witchesaft. Wester- 
marck, a3 we have seen above, believes that the con- 
demnation of bad faith is to be accounted for generally 
fon the ground that he who breaks a promise usually 
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7 LAW AND THE SOCIAL SCIENCES 
‘commits un injory agulast another pesson, and that this 
st calls forth syimparheric resentment and becomes 25 
‘object of mor] censure. The positive sanctions just 
caunented are, however, an expression of the principle 
of neciprociey—asse—which, ax Malinowski was the fst 
0 desnoancate, amounts in simpler caltares to a syetem 
of law a1 distinguished from © mese rule of custom.* 
‘This symem of law, which as we sxw govemed all the 
phases of tribal life, consists of a body of binding 
Obligations which is recognized as specifying sighin of 
‘one pacty and duties of the other, “kept in force by 
1 specific mechanism of seciprociry and publicity inherent 
{ath mmueme of te woce."* ‘The impor polo 
dere is that the savage bas low as well as costom aad that 
it is law, in primitive communities, which enforces 


‘agrocenents, 
Stadents of prunitive economics have made it 

abundantly clear that agrecneats and arrangements for 

the future ate an integral patt of the social 6: 

‘of masy of the so-called simpler culgures and that these 

armagements and agreements ace enforced by means of 
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The heart of this definition, so far as it hesss 
‘the point under discussion, is the meaoing to be a 
to the clause “a promise has been made... 
falélment of which is commanded by organized society.” 
‘All the exsental clements st out by Professor Corbin 
[Present in the agreements of the peoples of the simpler 
‘coltases' with the powible exception of the element of 
societal " command” and i is the axtaze ofthis element 
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ae 3 
civilized man. Bur he shows further thet the heett of 
‘bia—and the genesal—conception of societal action (and 
hus ulinately of conteact) * Bes in the * sanction * and 
perro dene 
pisses cee 
staan spain 
cea “Fie Senet 
Seca steer tal 
Here, I am inclined to think, Professor Corbin is 
defining “law” and that his anaytis has brought bim to 
Holmes’s' and Cesdozo's* of “law” as a 
prediction of what the courts do in fact when the 
tuthotity of an established principle of rule of conduct is 
lullenged. On the basis of this conception of contract 
as @ promise “ the fulfilment of which has been com- 
manded by organized society ”, there iy plainly a dimtinc- 
tion between the agreements of primitive cultures, and 
the contracts of advanced cultures, as there are no 
‘excoutive or judicial representatives of organized society 
Ja primitive cultuses, and there are no court or agencies 
for the administration of justice in any way compatable 
to courts. We are thus forced co ssk whether or not 
Be petecompeon one topes tna, 
As we have seen above,’ the “law” of primitive and 
adeanced ‘caltumte is fonctooally ideal, bot that 
deinitionally there appears to be s real distinction. 
‘From this point of view ic would folicw thet the “ sgreo- 
ment” of primitive culuares and the “contract” of 
advanced cultuses ase, from the functional standpoint, 
Taig dis! 
Serene, 
Hes 
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ideasical. Both anuwer the same economic neods, play 
the same role in the social organization, and serve the 
ume ends. If, on the other hand, there is 2 seal distine~ 
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‘When we pass fmm the special Geld of primitive 
‘economia to the general field of economics we ane faced 
‘with an anomalous situation. These is sn immense 
amount of discussion of the facctioning of the contsact 
institation, such as credit, investment, and free contract, 
‘but almost a complete absence of 4 consideration of 
contiact a8 such, The classical cconomitts ignoted it 
and to-day, forall practical purposes, i is sill apparcaily 
contaide of what economists choote to smgerd as the 
domain of their subject, although both Ely" and Com- 
mons" would seem to have called attention to it with 
saffcient force. All that che econcmiet epparcnaly 
Acaines is that the law provide socicey with a suficieatly 
flexible, slnple device—‘« frame-work highly adjust- 
sble, @ frame-work which almost never accutstely 
indicates real working relations, but which affords 1 
rough indication around which such relations vaty, 
an occasional guide ia case of doubt, and a nom of 
tultimate appeal when the relations cease infact to work.” 
"The economist would iy quar wih te doing 
of conddention and woud with Professor 
ocean? tht allan pnts wh, when cola 
forouliues are complied with, should be enforced. But 
few economists have spoken on the subject and there 
tents 20 mich body of doctrine or discussion that would 
make it woth while to set oot the views that have been 
expressed, 
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5. Suvrczion 
“Legal theory ia in accoed with the clasical economic 
doctrine which holds that inhecitance cannot be deduced 
from the sight of propery and is not a naniral sight 
‘The eniablishment of the inheritance tax has been & 
tuuticr of statutory ensctment, and thus economists have 
been concerned with its ethical jurtificstion 10 © fat 
(greater extent than have the court. Beginning with 
Bentham who proposed that intestate inheritance be 
abolished, the ethical basa ofthe inheritance tax formed 
cone of the puncipal themes of economists of the nine- 
teath century,’ but no uoanimicy bas been reached with 
seapect to the ultimate ground upon which such a levy 
should rest. In the United States, since Eyre v. Joc, 
the tax has generally been sestained on the grousd that 
inheritance is a privilege upon which the State may place 
ang arden it sees fit, aod this woold imply that itis 
ethically peeminible for the State to charge for this 
privilege. There is much to be said in favour of this 
view, especialy from the legal standpoint, and in the 
sbseare of a theory which is not sliogether free from 
cite, it serves well enough. 
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‘BOONOMICS % 
of a tax upon it, to factual studies of the adminintmtive 
sod economic sspecs of the sxx, and to studies of 
possible reforms in its application.” These ase matters 
which, in to far as they cooctm the law, atc, for all 
tactical purposes, outnde che province of the courts, 
suad rest almost entizely in the bands of the legislatures, 
‘The courts will do lunle more than see that the provisions 
of the tex do not offend constitutional guacantecs. 
Proposed refocms in the applicatica of the tax reach from 
Rigaano’t plan to extend the graduated principle—now 
spplicable 10 the arnouat of inheritance and the degree 
cof telationship—to the time or period when the property 
‘was acquired, to Harlan E. Read's? proposal to abolish 
inheritance altogether. There is 0 lack of economic 
‘guidance for proposed seforms 1 inheritance tixation, 
‘apd xt this late date it would be an act of foolhardincss 
‘ou the part ofa legislarute considering reforms to ignore 
the factual studies and analytic assistance which economics 
thas placed at its disposal. ‘These is here no condict 
between legal and economic theoty ; economics offers 
suggestions for various reforms in the details of the tax, 
the sdoptioa of which would be a result of socual preswute, 
‘und, 1a certain extremes, a sesult of the class struggle 
‘but in their approbation of the levy as a proper fiscal 
device econornic and legal theory ste 1n agseement. 


Money indeng 

Profetsor Heldrworth* has best summed up, from 
the legal position, the point of conflict berween law and 
nod SES op ot one com sw 98 fr 4 dame ft 
ita Safe of te nbemian Tex 930. 


1 Pe dahon f aeroes Gee 
eae’ 


6 LAW AND THE SOCIAL, SCIENCES 
economics on the question of sumpeoary legislition 
designed co conttol the rate of interest. 

‘Arno te as the wane be wbalyfndatecee the tab whieh 
the ownest of propery mals of thar property. More especialy 
sr inn eam dae wo, pg ws 
Seplar dk mais of plo‘o nt rie nen sod we 
ffoat them « reward foc the cf tie mcry. Tam, wall em, 
fhe lations ofthe lenders cf money on onerous tro tthe 
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‘Here Professor Holdsworth has given the traditional 
egal statement of the problem of the regulation of the 
‘tate of interest, but he has not, 10 this mstaoce at least, 
followed his customary practice of siting fairly and 
accurately the position of his opponents. It would 
‘seen frotn his statement that these was but one problem 
involved—the problem of whether or not the State 
should protect the indigent in heir relations with 
money-lesders. ‘To-day, economic as well x socal 
‘opinion would condemn as ethically mdefensible a 
doctrine which would be an obstacle to the extension of 
such protection, and Bentham,’ in refuung the notion 
seo peers, ed Bee afeg ste 
indigence against extortion, was sefutng it, not with 
Toda gti conte, wl ica fp 3 
ones ar 
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smoall towns, bu: with sxference to seatates Gxing 4 
suaximmm interest rate on monetary teanstctions, Bea 
han’s axguments were diseced a the Setate of Anse! 
‘Which fed the sate of interest at Sve per ceat.; this 
saute was xpesled 7854," at « sul of his arguments, 
and no similar starae has been m-enacted in England, 
slshough the Starnte of Anse has been the mode! which 
most of the American matures regulating the interest rate 
have followed. In 1900 the English Moocy lenders Act 
‘was passed, bot chis statute is aimed at the professional: 
money lender and does sot atempt to fx 4 ssaximum 
interest rate‘ Thus these aze two problemt—and not 
‘oe, a8 Professor Holdsworth would seeon to ndioute— 
‘which have to be considered in concetion wit the legal 
regulation of usury: (@) whether or not statutes Sing 
4 maximum interest rate on credit tranuctions are 
necessary, and () whether or not statutes regulating the 
Dusiness of rotking sal loans ace necesbary. From. 
the exoien times je bas beeo a task of seemungly eadless 
Aiffley to explain why a lendes should receive in reture 
aot only what he leat but something i eddit 

‘Marshall believes, in view of the conditions obsaining in 
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* LAW AND THE SOCHAL. SCIENCES 
rudimentary societies, where these sez few openings fot 
the employment of Geak capital in enterprise, aod 
nyone pomening, propery that wat aot nowied for 

immediate penonal use would seldom forego mich by 
lending it oa good security to otbers without charging 
‘ny interest for the loas, that it is an open quettion 
‘whether of not it is to the public advantage, in auch 
rocieies, that people should be encounged 0 borrow 
‘wealth under a coatmact  retum it with an increase after 
A tine. In Anccae Babylonia, and emong the Gres 
snd che Romans, the tking of icrest was an established 
eustom' ; according to Tarstus’ jt was unknown among 
the Germans; it was slso forbidden by the Mostic law? 
and the Koma. Asissotle was the fst 10 oppote 
‘usury pon theoretical grounds, His esgument, Which 
‘vas to have a wide inuence in the following crotusies, 
‘was char the “team wsury (réem), which means the 





Jathe Middle Ages, usury was condemned by theologisss 
‘and Iswyers upon the authority of the Gospel precept 
“Leod, boping for nothing sgais™ and upoa the 
‘Mosaic lew, bot mainly upon the distinction in Roman 
lew between connamptibler, things such us cot, that axe 
‘consumed in vse, and fargibl, such a8 « house, which ia 
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‘and to the State’; theteafter the history of usury is the. 
history of te exceptions devised to distinguish berween the 
petmissible and the illegal payment for the use of money. 

‘Classleal economic thougit since Bentham’s time has 


statutory interest rates are aot oaly an uasettling factos 
fn economic fe but are utterly fotile. Interest, frst of 
all, is regarded as necessity, even in a pasely com- 
smnistic tate. Bobm-Bawerk? and Fishert support this 
contention upon the ground that # exchange is per- 
mitted theze wall always be a diddeceace of value betweea 
present and fature goods. They regard the Marxian 
position as resting upoa the point that the labourer 
thould nay seceive the entize face value of his product, 
‘whereas they think the labourer should ato recerve the 
centite grurat valve of bis product, ot should seocive the 
entire future value of his product fa the fate. Heeader- 
100, pethaps moze teaably, is of the opinion that it is 
aecesstcy to charge interest to licit the demand for 
‘capital ¢ 

‘A world socalut commoaweakh would seguir £0 tea» 
nef tee of enly as «ames of bookebneicg i abet 
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hoowe between the various caput wadanaiongs Ot were that 
‘aly porible. And the is the peamary faneran whch the ste 
‘of acre fli in uc penen-day sonny. Te pares Oe 
opm tha goats. It ectes > wcrc, by maze of wich expt 
projects ted, sd shuoog™ whoch. oly the ae alowed 
ash which wall Benet che force uss hight degree. 


‘Economists having agreed tht interest is neceswaty, 
the next sep is to determine whether or not sheve is an 
idea sate of latest, or anes eplicly, whetbe or aot 
there is point above which the interest cate in credit 
ttansactions is unjust or teschiewons. Prom the sand 
point of either the time-preference theory, which 
‘conceives of interest as the premmum which present goods 
‘command over future goods, or the equitbrium theory, 
which cegards the sate of anterest as setling at a point 
determined by the pall of two economic forces—the 
‘two principal theories of interest—the question is plainly 
‘unswered in the negative.’ The rate of interest is the 
resultant of factors wich are beyood legislative control ; 
‘any attempt to regulate the cate of intecest by sumptusry 
legislation will only result in the practice of evasions 
similar to those winked at by the authorities during the 
centuries when usury was under xs stricttet ban. In 
addition, attempes to comtrol the nice of mnterest some- 
umes produce grave hardships, and run counter to 
‘well established ethical business practices. In New York 
Dey Dock Company v. American Life Inswance ond Trust 
Company’ the Dry Dock Bank, at a ime when moncy was 
tight, borrowed £48,000 and promised ro repay {50,000 
at am per cent. “It was bed that the cservation of 
teeny oP als RLS be oe Dc ct 
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‘£000 on the principal sam made the contact usurious 
‘and that the Bank was under no legal obligation to retusa 
‘the money. As a result of this case the now customary 
satuce that a corporation cannot plead usury as a defence 
‘was enacted in New York. But the great majority of 
Americen Stutes sull reesin on their statute books the 
maximom interest laws which academic economic 
thought univenally condemns. “It x just ax absurd 
for legislanaces to sttesapt ro fi or lignit the market rate 
Of pore interest”, concludes Profeasor Ryan’ in his able 





This is the essence of the clasical position with 
respect to statutory interest rates. Economics, however, 
shares with the nateral sciences the chamctenstic af aot 





by Marxasa Sanction of profit, of surplus value. 
18 00 reason by which the idea could be justified, be 
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for the leader x mie of 3, 4 § per cent, et., on bis 
capita, or a cxmmain percentage of the gross profits, xy, 
120 per cea. of fo per cent. Whenever competition a 
such devetmines anything inthis matter, ts deserenination 
fs a matter of accidest, purely empisical, and only 
pedantry of fintasticalness can sttempt to represent thit 
‘secideatal character ss something necesmncy.” Howcves, 
if the rate of interest is subject to coonomic forces whic 
cause it to Gucruate over periods of time, “an average 
inte of profit has to be assumed as a legal rate even in 
may law disputes, in which interest has to be calcu- 
lated.”" Bur here Marx and the classical economists 
are company. ‘The labourec receives in wages oaly 
enough to enable him to subsist and to seprocuce hs 
‘kind ; but he produces mote thas his wubsistence. ‘This 
susplas is appropriated by the capitalist who has pus- 
Choad he Mbous power fra ecbeaiace wage, and it 
feom this find thst interest is paid.* ‘Thos interest is 
condemned as tobbety. The classical economists report 
‘pesiodically that this theory is dead but the present state 
of the corpee need not detain us here. Tt may be potted 
out, however, thar it is now genesilly recognized that 
the theory of Surplus Value is independent of the Labour 
‘Theory of Value and the maladies which seem to have 
AGlicted this latter theory imply nothing with sespect 
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necessary." In this Geld ther is an unqueschable demand 
for credit which sumpruary legislation can never soppress. 
Countless investigations bsve revealed only two alter 
natives: either amull loan agencies will be pecmitted by 
the comaunnity to oxtry on their busines at sates which 
‘se compensatory, or ese the Joan shark, nad all the evila 
attendant upon his method of doing business, will 
floursh. In 1926, efter en extended study of the small 
Joan business, the Depssumsenr of Remedial Loans of the 
Russell Sage Roundanon drafted « Uniform Small Loan 
‘Law, the purpose of which 1s to provide safe facilities 
forthe mall borrower, It provides for regulation of the 
Ddosiness of making loans of $300 ot less, specifying 
‘maximum rte of iaterest of 3} per cent. a month on 
‘unpaid balances, To date the law bas been enacted in. 
‘twenty-five states." From the social point of view ite 
‘great ment les 1n the fact that loans can be made on 
‘business bass to penons baniag so other security then 
hhonsehold goods or the expectation of regular wages. 
‘The immensely valuable study of Robinson and Steatns, 
‘Ten Thonvand Small Loans the coaciusions of which wre 
bared on 2 factual study of borrowers in 109 cies 2 
seventeen states, reveals thet fornituse was the security 
for go per cene. ofthe loans.* The Uniform Small Loan 
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TLaw docs not appeat, however, t0 be « fiat! solution of 
the problem and 2 sevised draft of this law, based upoa 
the experience of small Joan agencies, is to be shorlly 
presented to the public." The so-called 42 per cent, 
year” mute is one of the princpal provisions of the 
pprescat uniform law that bas been subject to attack, end 
in 1929 the Wese Virgina legislamare passed 1 lw 
sedacing the maximem permitted rate of inteceat on scnall 
oans feotn 34 per cent. to 2 per cent, & month oa unpaid 
balances. The amallioun agencics snsist that such a nate 
‘of rerum does not permit them to do business and since 
the passage of the law the majority of thea bave closed 
helt offices in that state.” To meet the contention that 
‘st per cent. s month on unpaid balances 1s oeceaeasy, it 
thas been proposed that a shding scale of maximum cates 
based upon the amount of the loan be adopted: sy, for 
example, 4 per cent. on loans of les than $50; 3 per cent, 
or 34 pet cent. on loans of $50 to $100; af percent, om 
loans of $100 to $200; and 2 pet cent. 8 
$200 to $300 The admicistrtive measurcs of the 
small loan law, bowever, are sill inan expesimental stage 
‘tad the answers to many of the problems they muse can, 
be found only by such painstaking factual snalyscs x1 
that undertaken by Robiasoa and Steems. Thete can 
bbe no doubr, however, thet legislation of the general 
type of the Unaform Small Loan Law 18a social necessity 
and that the Uniforre Sroall Loan Lew itself is a enaterial 
step in the right direction. 
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5. Taxation 
Classification is generally the firt step taken in the 
strempt to place a particular subject on x scientific 
founchtioa, and while i is not of supreme importance 
so far a3 the legal sspects of tasation are concemed, it 
isa step which possesses sufficient significance not to be 
ignored. Conttibutons to public revenue, from the 
tandpoint of the individeal, are cither getvitoos, 
contractual or compabory.’ "With respect to those 
contributions which axe compulsory, itis the custom of 
the courts to refer most of them to the mate's power to 
(ax, but some to the police power, depending upon 
ied cele arpa fos avin! 
regulation.’ Profesor Seligman,’ who i chiefly rea 
ponnble for the clasifcatory system of public revenues 
now generally accepted by econonunts, believes that this 
distinction, t0 « great exteot, is a Scuon, referable to 
certain difficulues in Ameticin constitutional law snd 
to.a lack of economic analysis on the part of the judiciary. 
‘This contention rests upon two grounds: (1) that a tur 
is no lest a tax because its purpose is either regulation or 
deseruction, and (2). failure ofthe judiciary to distingaush 
between fea and taxes. For reasons of public poly, 
‘or because particular localities have aot been granted 
taxing powers, the courts frequently uphoid demands 
for money on’the gronnd that they are cot taxes but 
duties impoted for regulation. Professor Seligman 
believes that while this may be expedient fcom the legal 
polar of view, atd there cin be no doubt that an say 
cares itis, the distinction ftom the economic standpoint 
feign, Roem Team (th 9 0 
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is, nevertheless, wholly uanscestary. The seoond point 
requizes more soalysis. Taxes, from the legal position, 
ase clasified tato uaree groups : (2) poll taxes, (2) tases 
05 properry, and (3) excise tanes." From the economic 
standpoint, excinding, ax of nc importance, gifts, expro- 
itions, ‘aod fines, the sources of reveaue are (1) 
‘quasi-public prices, (2) public prices, () fee, (4) specal 
agsestments, and (5) taxes," of which (1) and (2) are 
sefemble co contractual payments and the remaining 
three to the taxing power. However, when the cousta 
distinguish Licence fees from taxes and uphold licence 
fecs as an exercise of the police power Professo: Seligman 
‘maintains that the cours are confusing taxes with the 
‘taxing power, and that they aze also groping after the teal 
distinction between fees and taxes. ‘This disinction is 


fees, such as court fees, cannot be referred 10 the police 
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power, The teal distinction betwoen fecs and tases, 
that is, the distinction between an iesposition ax x pay- 
rent for a special privilege, and en iposition as a part 
of « common bares not susceptible of direct meanure- 
iment, isthe solution which the cousts have been feeling, 
for in drawiog the line between payment under tbe 
police power and those under the taxing power. The 
failute to make this distinction has been partially res 
ponsible for the confusion in Ammetican law from the 
standpoint of public foaace in shat tance are refeered 
{nducsinioately, some to the police power end some to 
the taxing power. Were it not for the fact that the 
courts feel obliged to uphold or stnke down certain 
js cceploon of uc pay cea ce dae 
jutistic couceptions of public policy, and that the 
doa between the police power and the exnng power is 
convenient device ia certain instances to asus in this 
‘edertabing se legal chicaon of pubic seenue 
sonkd, poaubly be beoaght a Une with the eee 
ly conceived economic clasufication. 

‘No spect of taxation is more fundamental and mote 
slgicult of sohition thas the problem of atcertuning the 
basis upon which to determine the amount of moaey 
each individual shocld pay. The beneSit principfe and 
the faculty prinaple are the feo most important cou- 
‘cepts which have been suggested as the measure of 
‘tarstion The principle that exch tndivadoal should 
[Py according to the benefit he receives is of considerable 
antiquity aad it is the one to which the cout ate, ip 
the maxis, committed. Cooley’ has, with commendable 
eet ef aed a peda Sega, Pg 
1 Roe op at es 8 235. 
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caution, best stated the legal interpretation of the 
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‘The chief weakness of the benefit principle, that it is 


‘impossible to measure accurately the benefits conferred, 
‘was x00n cecognized by economists, and led to 18 


abacdonment and the sdoption of the faculty theory in 


ite place. ‘This theory holds that the measure of taxation 


should be the abibty of the individual to pay; it is the 


theory which, with certain aecenary modifications, is 


adopted to-day, although it is itelf far from being free 


‘of duficnlties, chief of which 1 the weaning of the 


tempts have been 


tions 
made to give this phisse 2 more practical significance. 
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Professor Carver's" ptinciple of minimum saccifice, which 
reccived its most acute elaboration and fnal statement i 
the hands of Professor Edgeworth," pechaps themost so 
scesefuleffort in thisdirecting. Under the Elizabethan poor 
law, inhabitants of the parsh, which was the unit for the 
amestment of tates, wire assessed “according to the 
ability of the pamsh™—a phrase which was intespreted 
to moan property? In American colosal legislation 
the terms “ ability” oc “faculty” were segatded a 
synonymous wih “ propeny”,* bat later “ faculty” 
‘was interpreted to mean revenue or income’ ‘The 
theory of the general property tax was that property was 
‘satisfactory measure of ability, and in early comsounitics 
this is to a certain degree perhape truc, but in a credit 
economy the equitable assessment of the mulutudinons 
forms of property becomes ac impossibility and there is 
a shift from property to mncome as the manure of 
ability. But although the substittion of incowme for 
property marks a considerable advance, thete sill remain, 
obstacles to overcome. Sir Josth Stamp* has indicated 
tix duficlties which mast be eonssdeced when income it 
‘used ax the measure of ability. These may be sutntnatized 
1s follow: 

(9) Quastitatme—te the amoust of mocome the sole enienon? 
(0) Tine lepers pot he guest of tome pat he 

lemeet of the period over which wacroes beet aad? 
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(0) a come he orm ps seme what wut of 
0 a fee wostars edocs cela a race bead 
(©) Domenie remanesHow ech, doc to genoa! and 
omer copaiions, i the worker Se wo opeud 
(6) Beosomie Saqphse Dad the worker seve anything in 
Se Se edo ie fan ge eos 
tis pethaps impossible from the practical sandpoint 
to devise a tax in which al six poines wil be given theit 
due proportion. They axe a mifficient indication, 
however, of the dificalties still unsolved in the problern 
of the proper messure of taxttion. The beneéit 
appears to be the proper measure for fees but it 
impostible of application as » messase for taxes. A. 
farther development of the faculty theory would 
to be the measure that will be finally adopted and if the 
Inert pressure of tnition is not too intractable, it should 
eventually Gad its way into the body of judicial doctrine. 
On the extensive and important question of the 
forms of texation, economics has much valuable advice 
to offer legislators ; as an aid in the judicial intexpreta- 
tion of fscal concepts it can also be of matctal assistance. 
Feonomic thought has unsparingly condemned the 
‘general propecty tax as 2 failure from the triple stand- 
polats of history, theoty and practice, although, ar the 
present time, there t a regeneration of the theoretical 
possiblities of the tax and it bes given its geacral 
‘approval to the income tax, the two principal forms of 
‘taxation in the United States. Tt will undoubtedly have 
auch sbote to say about the various post-war taxes of 
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Brains searion of th sualag af lassne, ecoccni, 
ft has not 


tay 0 toch wlnetded problems whee of nt 
‘12ea on gross receypts derived from iatertate commerce 
should be is liew of state and local taxes, o: in lieu of 
ace est aly, i hae spoken cceatoaly. To whet 
types of taxes sextes and comomnities should commit 
themselves, to and in what light their provisions should 
be mrerpreted are the most pressing of al] problems of 
‘azation from the standpoint of wise fiscal administration ; 
it in here that econowucs is a real aid to the legislator 
‘nd the cout 


6. Basics 
‘Within recent years there hes developed a drvision 
of economics devoted to the analysts of the problem of 
the social control of business. This department of 
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economics, which is concconed with one of the most 
complex phases of the social onder, bids fair to become 
2 mijor division of the subject and it is the department 
‘which will have the most significance for the law. By 
the term “ toca) control of busines” ix meant the 
coercion, in the dizection of communal 13 opposed to 
emonal interests, exercised through the system of social 
relationships, the sum of which constinite tbe entity 
society, on the process of proSt meking.’ From the 
legal position, the chief imezest in the social contro! of 
business lies’ specifically in that coercion excrciecd 
through the legislative and the jodveal (including 
administrative tribunals) processes. While the main 
form of conteol is that forms which may be characterized 
48 legal, there axe, of course, omany other forts, such ab 
public opinioa, trade unions, trade and professioaal 
urociations, which exercise « coetcive influence on the 
process of ‘profit matiog in varying degrees, The 
importince of the problem of control, and partcolariy 
the role of the lew #8 the principal agency, canaot be 
‘over-erupbasized, 1 the foadamernal order of economic 
fife depends ultimately on the particulac system of 
control which the community chooses to adopt. 

“The entire question of the social control of business, 
at the present time, is in vo tentative « state that 3 is 
impossible here to do more than describe bnefiy the 
ature of the genctal theory which has been developed 
sand t0 indicate the value to the law of such excursions 
into practice as have been atempted. Both C Delisle 
‘Baras' and J. M. Clark? eve been notably ruccessfl in 
ae Se ae Ae SS Ss 
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working out the principles of the wubjec, athough I am 
Jnclined to think that the chapter devoted to this task in 
Laskie Grawmar of Politics, i, from the systematic tide, 
pethape of greater value. In the control of business 
‘three interests should be protected : the welfare of the 
Jdustral producer, the welfare of the consumer and the 
welfire of the investor. To the producer mut be 
secured an adequate retum of his about, compensation, 
for injuries ineurred daring the course of his employ- 
cxeat, and safety in his conditions of labour, which 
include such problems as hours of labout, ventilation, 
mafety appliances, light acd working postores. The 
confumer mast be assuced a contuouity of supply and he 
‘must also be protected against exortinnste prices and 


teftcdve quaity im the goode famabed, Lim. The 
jnvestor in the fypical industsia! corpocation, a6 _— 
hed from the one-man Sena 3c the 
artnership, must be tn the tevle sondre 
Poe “EE ihe sea a ih oven 
‘he och coma of tine imp ll ce hogs 
aod, pesheps, many more, although the above outline 


trond appent oo clots the bunk catgorin, In the 
legal Geld, the problems raised by these istucs are old 
snd familiar ones, aod, if we regard sncient history here 
as ierelevant, they date at least ftom the Middle Ages 10 
the attempta of the public suthorites tm regulate prices 
‘and wages, co prohibtr actions which prevented goods 
from being brought fo the open marie, and to establish 
1 simple procedute to enforce the payment of ordinaty 
mercantile debts," To-day, such problems are constaitly 
before che courts ia one form or snother and it is largely 
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upon decisions dealing with them that economics depends 
for its material ix working oat its theories. At present, 
ecomomics hus litle t0 offer i the way of u genenlly 
sccepted ethical justification of the insues, and although 
the Ineramuse is still proportionately eacagre, it bss, 


‘Te is in the factaal studies of legal-economse theories 
in ection and is the dessiled criticism of these theories 
hat econotnics, in the eld of business regulatioo, is 
rendering « notable service to the law. Within the part 
few yeats a mumber of such mudies have appeared, of 
which Bauer's! Efeetine Ragplation of Pablic Units, 
Keener's and May's Public Control of Basinss, Seager't! 
and Golick's Travt and Corporation Problems, Ghicser'tt 
Onc of Pobr Uiiy Exmoor wo Bat td Meuse” 
‘The Madera Corparaton and Private Property are among the 
outstanding works, Brocy’s erady is particularly note- 
worthy for the systematic approach which is adopted, 
while the studies of Keezer and May, and Seager and 
Golick, render distinguished secvice in the painstaking 
analyses of the economic theosies of the courts in tegatd 
‘to nati-trost law eaforcement aod special problems of 
public utility segulstion. The issues of which they treat 
‘ze, bowevet, stil largely controversial and the econoatists 
vo fat are prepared to offer theit conclusions only in 
‘tentative fashion. It would be inappropriate to discuss 
these conelusians ia this place both for this resson snd 
also because any adequate teestment would requice more 
space than i here justifable. For the present purposes, 
it insufficient to point out the astare of the work that 
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in being done and to mark that, for empl, if the 
Supreme Court in Smyth v. Ame: bad used the terms 
present cost”, “actual cost” and “ fair value” with 
fall appreciation of cheie econoaic significance, much of 
the eonitovetsy in this fcid sioce that decision might 
have been obviated. ‘Tae cousts may be able to develop 
‘workable and sound theories in such matters without 
benefit of economics, buf they should tum to economics 
for sasistance, progress will be emch more cerain and 
rapid than iti at present. 


I. B. Assocuxrions 


1. Corporations 
In the field of corporation law the rok of economics 
ia chiefly as wn aid to the practising lawyer ; as yet it has 
smoall additions 10 exake to legal theory. Econogucs has 
‘bern concemed with corporate activity mainly from the 
historical aod the faeal point of view. Also, a3 wus 
pointed out above, it has been concemed with cor- 
‘porate enterprise from che standpoint of social control, 
‘On the histotical side there are such outstanding works 
as Davis's Exseys in the Barler Histery of American 
Corporation? which deals with the legal and economic 
history of the corporation in the Daited States before 
1800, particularly with the last two decadea of the 
cighteenth century, and Dewing’s' Carporate Promotions 
«aad Reorgonizationt, x detailed survey of stages in the life. 
histories of & selected group of indusccial combinations, 
‘What immediate lessons fot legal theory are to be drawn 
21g U 8,48 come 
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frota studies of this type it i dificult to determine until 
the occasion for much deductions cseates them; at all 
events, even if their value is no greater dan the value 
Of hintosical legal studies in general the lw is vader a 
seal debt to economics for is contributions in this depast- 
tment. Thar such studies nevertheless ae not without 
‘their prescnt benefit is indicated by the point, now fuitly 
‘well eseblished, that the early English borongh and the 
medieval guilé—the associations to which, i in believed, 
corporations owe theie origin—did not owe their ereation 
to crown finnchise but were the product of a grudual 
social development and that after attaining » certain 
stage—from the time of Henry VI—they fed their 
Jegal status by procuring ftods the King patents recog- 
raising their corporate existence.’ The importance of 
this point lies in its relation to the legal doctzine in the 
United States that corporations owe their existence 0 
the sate 

‘As an aid to the practising lawyes, who, in connection 
with problems of corporation finance, must frequently 
advise his clients not only with respect to the legal but 
the economic aspects of the moatters with which he is 
dealing,” economics has sroch to offer. On the purely 
fiscal side the now elassic work of Mead,? the studies of 
Dewing,* Bishop,’ Reed* and others are of invalusble 
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sasistance. These studies axe, co 2 large extent, det- 
tiptive ; but they also have, a3 in Dewing’s' application, 
(of the so-called “law of balanced ceram * to industrial 
combinations, much to say, from the enalytical position, 
that & signiiceat. In what directions work of this type 
‘will modify legal theory it would be premature to say 5 
bout that it will uhimately be sefected ia the decisions of 
the court is inevieabie. 
a. Labour 

No phase of the relation of law and economics 
Peeventa auch dificult problems a6 that aspect which is 
concemed with the general subject of labour, Here it 
‘would seem impossible to eliminate the iofusnces of 
traditional inhecitance and class bias when the basic 


questions—unemployment, wages, hours of labour, 
cnllecive induserial inmurance 


E. 


‘welfure of the worker—ace considered. With respect 
to all of these problems the opinions of those sost 
‘cotupetent to speak ate irreconcilable ; in many casca 
data exists which would appear to be suiicent to support 
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to labour problems ot even to attempt to state 
exactly what the problems axz. ‘Two points, however, 
amy be briefy noted. Fine, the efor of Lbour 16 
teoure more fivounble conditions of actvice have 

resulted in the development of a body of lnw which, 





‘often on the ecooomic opinions of judges than on the 
lidons of eoutiutioan, Boe the body of 
doctzine which has grown from rach cases still 

to be systematized ; labour law yet awaits its Wigmore 
ot its Williston, Secondly, economics comes into 
ppethapt its closest relation with the law in thove caves 


sive protection to the labouring clases. At fist the 
tendency of the courts was to decide such casce without 
reference to the particular facts upon which the matutee 
‘were predicated, bot since the Supreme Court in Holdee 
‘x, Hardy gave its approval to the fucmsl mechod, the 
attiode of the counts has metetially changed and social 

jalation now has a fair chance of being considered ia 
selation to the conditions which prompted it. That the 
factual method is a powerful weapon is well lostrated by 
‘the cases of Prepe ¥. Willems and People v. Charkt 
Sclovinir Press? Ja the first case the New York Court 
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‘of Appeals beld unconstitutional 1 searate probibiting 
tight work for women upon the goound that it was 
* discriminative against female citizens, in denying to 
them equal rights with men jo the same purmit”, No 
consideration was given by the court w the economic 
conditions which induced the legislatare wo pam the 
seanite, In the second case, « silat statute—this time 
ae which had been passed at the mecommendation of 
‘a Pactory Investigating Commission—was upheld, afict 
4 fall coasiderstion of the facts and a complaint of " the 
faihute adequately to fortify and press pou our attention 
the consumaliy OF Oe forbes as 2 ei 
police mearure and ro sustaio ita constitutionslity by 
‘efrscs to prope: fac”, upon the goad that wa 

valid as police regniation in the interests of public 
‘health acd the general welfare, ii rae “upon 
couplet sad) scamic investigations of economic 

tious that the courts, in detcrmining the con- 
sututionality of labour measures, and the legislature, io 
ascertaining whether or not in the first instance such 
legislation is accessaxy or proper, must depend, and it is 
ptineipally to the investigations of economists chat they 
‘must tum for their assistance. 


IV. Sewnmsis Axo Histoxr 
‘Two additonal and ugaificant points of contact 
between Jaw and economics remain for discussion— 
te cotton of economic ad Ig! pine and the 
innespeetation of legal history. 
‘Common's' Lage! Fenadatons of Capitalism, which empha- 
sizes the legal zole in the economic order, also openk 
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cantina, no one is more aware than Professor Llewellyn." 
Such concept as that of scarcity of enexgy for tw 
enforcement,” writes Professor Llewellya,! "with the 
corollaries of seceauty for choice among policies and 
Of the problem of lega! engineering, 1 borzowed ditectly 
from economics, $0, too, the thought that more or leas 
social energy is apportioned ro the enforcesnent of lew 
accotding t0 the inteasity of the felt oeed for order, and 
according to the adequacy with which other means of 
community discipline cove: the necessary ground, is not 
only dened from bot is illuminated by the economics 
of rupply and demand and the doctxines of competing 
and substituting commodities, Finally when one attacks 
the effect of the law in shaping conduc, i the profusion 
of cases where established morals or habits of self 
discipline seem to make law unnecessa:y, ont is led 10 
hhope tint the marginal concepts may pot the road to 
nudettanding.” That Professo: Lleweliya has opened 
4 stimulating and valuable field of sesearch is plainly 
appateat, It is a fcld, however, which remains 00 be 
el Bf of Lap Usenet epee Beane (pth 13 Ame, Et 
eg Remar (992, Ame LS Rae, 2,1. 
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worked out and ica utility cated, taaks unnecessary and 
too elabonise to accept in the present chapter. 

Fow will doubt thet the greatest weakness of the 
docuine of the economic interpretation of history lies 
‘not fa any philosophical weakness of the theory itself 
but ia the atrempts of its warmest disciples to spply it. 
Beginning in 1859 with Marx, and rising to its position 
Of highest cstoem and influence in the lat decade of the 
slnetcenth century and the first decade of the twentieth 
‘seatury, it atemeted many historians to its bennet! 
‘But, as is sometimes the case with a feesh method, the 
‘atreimpt was made to prove too much, and many who 
‘otherwise would have found the method acceptable 
‘were repelled by the exaggerated, if occasionally bniliant, 
conclusions of those who adopts it, Nevertheless, if 
the theory caneot to-day be defended from the standpoint 
of s mouistic interpretation of social pbenamens, it is 
still valid froma the less univessal posicion of regarding, 
the economic factor 8 one of the prime infivences ia 
himtory, and, when 30 viewed, there is little doubt that 
‘howe who have pied spy the theory here eon 
subjected to much unfair cciticiim, In the hands of 
‘capable students of jurispredence it has led, and can lead, 
to mus ofthemimow vale jonas. 
nition of the econamic element a8 4 

4a legal ‘at const to moc the 
‘value of Holdsworth’s History of Exgizh Lay. A legal 
istotian who 10-day ignores the economic factor runs 
the gravest danger of robbing his work of one of its 
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‘mast vital clements, and any school of jarisprodence 
which omiss it from its progmmme docs to, ifthe lestous 
of the past have any mesning, at the rake of being quickly 
forgoxten. 


V. Concussion 
In this chapter the attempt has beca mad to considet 
systematically the contributions of economics to law. 
‘What appeated to be the most ieaportant legal-economic. 
fnutitutions and sstodations were adopted as the focal 
point for the discussion, but this in not to say that a 
tenes epptoach might not were arin bane, The 
‘eancept of the social contcol of business, for 
might well be utilised as the point of departure for an 
‘analysis of legaleconomic interrelanons. Throughout 
‘tia chapces the emphasis has been upon the contributions 
that economics can make to the law at this time ; what it 
can do in the farute when cestsin of itv diviions ate 
mote developed hus beet briefly discossed. Frot chia 
method of attack, two conclusions would seem to follow : 
Punt, that esonomies has definite contributions to make 
to the law. Secondly, that many of che probleas which 
tbe courts undertake to solve im teality ate economic 
problems more stnctly than they aze legal problems, and 
for the cours to endeavour to solve sach dificalties 
‘with the sole aid of legal standards, which frequently 
amovat to £0 more than vague ideals, is productive not 
‘only of immense confusion in current legal theoty, but, 
48 in the hours of labour tad minimum wage cases, may 
sesult in disaster to large classes of society. The coustx 
still attempe to decide upoa the basis of legal standards 
‘whether of aot  panicalar individual is mentally dis- 
ondered ; to atgut thar economic problems should be 
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ecided with at lesst 2 fall understanding of economic 
Principles is to indulge, pechaps, in wishful thinking, 
‘Bot the law soust either abendoa sts « prion! suethod of 
handling social quesnoos in favour of a method which 
fstimates such questions upon the basis of scmal koow- 
ledge, or it deprives itself of much of its effectiveness ia 
‘those fields in which i is the most important instroment 
fot the setling of social problema. 





ea tie four points of view. It has meant (@) 
Paplheeel pel ear Hert apron 
cteneats (0 Ws hase sol ects acl @) matics af 
‘ocia) pheoomenx. It has beea approached, 
es andy bd Solel Boma cet aesdpaise os wal 
‘but the interpretations which have been given the widest 
‘expreaioa would seeca to be those indicated.* 

Te would not be pomible to venture auch beyond 
this statement of the meacing of sociology without 
‘becoming involved io the sbandant quacrels of its 
students over its definition and the limits of its rubject 
matter. Thate is no general agreement among socio- 
oglter with teepece to such bac problems. It is not, 
however, necexsatily « cvticism of souology that the 
sociologists of each school and of cach country view it 
from divesse vantage points. In all branches of koow- 
edge the deSnition of basic concepts is af 
fale which is sever ently scsed dating the 
formative stages. Analysis and definition of basic 
oncapin swe ch & pa of te kof vestigation of 
4 subject as ia the study of its routiae problems ; and 
the Sct that a subjex’s primary conorges da not yild 
readily to snalyris implies anthing with respect 10 ia 
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sending in selation to other branches of knowledge. 
‘Not does it imply chet the routine problems of its 
subject matter cannot be investigated acd ucceufully 
handled, Social phesomena had been systematically 
studied snd much sociology bad been writen long 
‘before Comte gave this branch of knowledge a name. 
For the legal erent sppoachng sociology from be 
standpoint of its porsible contsibutions to juristic 
thought, the fact that sociologists are unable to agsee 
upon 2 definition of sociology, ot sbesply differentiate 
its domain from the domain of, sey, cultural aachropo- 
ogy, should give him no concet. The sociologist 
‘who tums to jurisprudence for the definition of Ixw will 
find a uenilar lack of agreersent arsong jurists ith cetpect 
to its defcition, Not is this condition peculier to the 
subjects of law and sociology. In the fclds of econo: 
tle, kino, prychology, tic, anthropology ad 
‘geoguaphy the divergence of opinion as to theit defini- 
tons and proper domain is as wide a8 1» sociology and 
law. Bren logicians have not yet agreed on the defink- 
tion of logic, 2 subject which, in its modem development, 
is almost as ptecise 2s mathematics. It would sccm 
indeed that sociologists have been unduly sensitive in 
this connection, and have given too much of their labour 
to the explanation of the meaning of sociology, instead 
of devoting their chief inquires to the majot problems 
of the subject. This tread in sociology would appens, 
however, to be drawing to a close. Sociologists to-day 
ae concent to leave the deGanition of sociology and the 
amatkings of is limins a tasks of the future, and to devote 
their main enetgics to the analysis of social phenomena, 
‘Before sociology assumed 2 place, unde: Comte, in 
the middle of the nineteenth century, as 2 separ 
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‘branch of knowledge, it had bad & decided infuence on 
the coune of jutistic thought; the systemstic correlation 
of social pheniomena did not begin with Comte, bough 
he was among the fist to recognize that such tecatment 
constituted a distinct inquiry, but extends back at least 
to the early Greeks. At all periods in the history of 
‘Westem thoughe theze has been 1 poiat of view which it 
is proper to denominate 28 sociological, although the 
‘waiters bolding it and endeavouring to apply it did not 
sspogoize it ax « point of view which might be scparately 
clutifed. This point of view, the exsence of which {a 
that contemporeceons eociel fs, a8 distinguished from 
ical of biological facts," can be ‘and cor- 
elated, of their selttioas exhibited, was a 
Jutispradence as well 1s in economics, prychology and 
the other socal sciences long prior to Comte. Professor 
Sorckia,* with great insight, makes the point that the 
‘procustors of the contemporary formal school of socio~ 
Jogy—which regards steelf a3 2 new schoo! and which 
‘holds that the proper object of socology, as 4 separate 
science, isthe study of the forms of social relationship as, 
contrasted with the content, as studied by the other 
social vciences—were the Roman jutiscoamalts who fst 
dexceibed the principal forms of social relations, 

“HE they ae sot regarded”, be wits, ‘ue the predecenom and 
he xpreschanies of the forsal rook hs probably due only 
to the fact that ther works have bea aged junds but Oot soc. 
logial. In thar Garacicr, howerc, thar wotka, ea the very 
oles of ow, aging wih Gop juris Gs of Juunnma, and 
‘ading with new vole of the vi, co concretion te cal 
‘ti che procevaal lew (eat f© meatios comsponding theatns) 
ond mre tly gah one = Ge Onan ms 
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ace the move belle ups of the formal smlyes of ous 

ip or ofthe foes of roca ates. ‘Theit Commulne 
of Paths Iperio, Mages, and Mame are iocompecably betxt 
nd enone Comma tas the Foe of doicron te cherries 
ofthe contemporary formal school. Thar focal of arr cim, 
‘sauent, nea, afin, rsone iptom, conemctalreione, 
‘domninr, rofrial, and poumane ; this Sedona of tat scot 
‘Rrra, tas cmans 428 apse darters of macrage, fly, 
coumngeiuy, isiesincer and 40 om repraéct, 43 idea formal 
tonelogy watch the foraalsocclogam may oaly eney and ty #0 
ypronsl moe ax pombe” 

‘Thus legal systematizers of all pesiods, from the 
position of one of the moet advanced schools of sociology, 
are in truth sociologists of a high order. “To may alto 
that jatists since the early Greeks, in past of their labours 
at least, have been sociologists in the sense that the term 
in understood by the noo formal tociologis, isto deprive 
neither jansprudence nor sociology of their meaning. 
Jn $0 far ax jursts have attempted to correlate social 
facts, oF 10 display heir eelations, they have bern 
practising sociology. 

Similatly, the contemporary school of socologicd 
josispredence would appear to have a mote ancicat 
neage than its adherents recognize. Althongh Montes- 
quien is stated to be « forenanner,’ the school 1s supposed 
to have had sts origin in the posttivist philosophers of 
the middle of the ninecceath century in the sense that it 
hus bad a continuous development since that time.’ 
Dean Pound, its chief represeatative in the Uruted States, 
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‘believes that the school has passed chrough four rapes 
fies, that it was mechanical in imitation of the mechanis- 
tic sociology of the nineterath century which viewed the 
opezations of narare from 1 mathematical standpoint; 
secondly, that it was bological, under the infumnce of 
Darwin ; thicdly, chat it was peychological under the 
influence of Ward, who insisted that peychic foroes were 
the causes ofall social phenomena ; and finally, that xix 
now in 2 sage of unification ia which jusisprodence ix 
being terug ino co-perio with de thr soil 
sciences. Mechasical sociological junsprudence, accord 
ng to Pound, came into being as a sesult ofthe auneteenth 
century mechanistic movement in the socal sciences, 
when the ctatral poiat {a scientiée thinking wa the 
mechanism of the physical universe. 

at the mechanistic movement which occurred about 
the middle of the sineteenth century was but a rectudea- 
weace of the mechanistic movements of the seventeenth 
aad eighteenth oamuzies. Acting on the analogy of 
‘Newtonian physica, the feading philosophers and social 
Acieatint of thote centaties endeavoured, by an exhaustive 
analysis of what was termed human nature, to find the 
axioms applicable to the solution of social problems. 
‘This geomettil or mechanical point of view completely 
dominated the social thought of thet time and it would 
‘bea cusioas phenomenon if the contemporary junsts had 
‘managed to insulzte chemeclves from its influence, 
particulasly a9 the jurscs were often in che foreftoat of 
the mechanistic movement in other Gelis. As a matter 
of face, the juin of the seventeenth century afe to be 
seganded a8 mechanistic sociological jutises equally with 
those of the middle of the aineteeath century. ‘Thus 











soaouosy 3 
‘Hobbes,’ i the Epistle Dedicatory to The Elements of Law, 
eclates that it ss his aim to duce law “to the sales 
and inflibiliy of resson” which be conceives of as 
“mathematical snd... ftee from cootroveics and 
dispute, because it consisteth in comparing figures and 
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inctecath cennury am well as of much proeatday 
mechanical sociologists as Hacer, Cacvert and Barcelo.* 
Sociology in ~ecent yeas hes exhibited 2 freah 
vitality and a new powec which beve taken concrete 
form in the important studies published in this fcld since 
about 1918, ‘These studies are frequently coucetned 
‘with topics which area part of, or are directly connected 
‘with, the domain of jurisprudence. But as both jutis- 
‘pnudence and sociology are sill in their formative stages 
it is impossible to develop their preeeat interconnections 
In any clearly systematic fashion. We can, however, 
take 1 wide view of sociology ax it is now consticuted 
sand put our finger on those points at which it would seem 
that the sociologist had reached conclusions which are 
fabio to the jou, Pacen this eandpot, the 
which coatemnporury vociology appears 10 
‘offet to jutisprodence would seem to lie along the 
following lines : 
(©) Sociological Theones of the Nature of Lew. 
(8) The Sociological Method in Law. 
@ Sociological Analysis of Socio-Lega! Tnst- 
‘ations. 
@) Social Change and Legel Change. 
(@) Sociological Theosies of the Nature of Law 
‘Au historical background, it will be helpful, before 
‘considering contemporsry sociological theosies of law, 
to devote some bref attention to the theories of law 





soaotocr use 
this puspotc Mostesquize, Comte, Spence: and Ward ace 
the most useful fgures ; through them, we cas approach, 
Precisely and cleesly, the prestatday sociological coo" 
cepts of lew. 
" Moutesguieu’s The Spirit of Laos, Brunetibre’ has 
the wraith oF a great mocument, but the 
‘monument has never existed.” Montesquien’s filuse to 








Of the sociological approach to law, 

‘Montesquieu's central ideas on the problem of the 
nature of hw ate set forth ia the three bricf chapters with, 
which the book begins. “Laws, in their widest mean- 
ing.” he writes with evident care, “ane the necemary 
relitions atising from the nature of things.” “This 
eGnition has brought upon Moatesquiea’s head such 
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sever: criticism, as such for its obscurity as becsute of, 
its departure from sccustomed modes of thought. 
‘Deatutt de Tracy" aid fay, “a law is not a relation and 
aelation lt not a law”; snd Helvetins added, lows ace 
not relations, but the reault of relations. Bot such 
statements do not give much help in attempting to reach, 
Mootesquicu’s meaning. It as often been claimed for 
Montesquieu, and indeed he makes the claim for himself, 
that The Spirit of Laavs was 2 work of surpassing ongio- 
ality ; certainly of the writers concemed with social 
questions, from Locke t0 Condillac to Bentham, Mon- 
quiet was the one least infiuenced by the mechanistic 
by of the |. He did not, however, 
Sealy etcape aod I believe thst, ia his 
laws, whether he was swate of it ot not, 
Ihe was infucaced by whar may be called the Newtonian, 
ag tws a5 


‘nore by his definition than chat, as be writes 
In his preface, the infinite diversity of laws aod maness 
are not solely conducted by the captice of fancy. In 
‘other words, be has anticipated in the identical language, 
the now widely held conception of a scientific law a5 
4 relation between events,’ of, in more popular terms, 
44 the anerion of cause and effect. Mantesquicn 
included in his deGnition of laws both physical laws aod 
ponttive laws. But positive lows are not altogether the 
(product of extemal causes as is the case with phyrical 
laws; they are determined in large part by huaaaa season, 
tend Moctesquiea therefore states that positive law ia 
1 t+ Je, i ro a 9s 
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euezl is human sesoo," Neverthe, he holds hat 
‘positive laws shouk! be so framed chat they should be in, 
relation to the charecterisucs of cach nation; the role 
of human reason, in other words, should be minimized 
and Jaws should be frumed so far a8 possible or # they 
‘were deterine by the tation’ chance, 
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“Thi in the heart of Mottaquien's conception of 
law, Tein ato the statement of the socological vote 
thon of law; it recognizes and takes account of the 
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eustomary roles would be law as weil as the rales of 
postive lew. Monteaquies, however, in the high 


three successive stages: the theological or 
hich 3s provisional; the metaphysical or 
‘which i transitional ; aod the positive or 
which lone defnire_4o plc pograe 
feat wate, the theological and silitary, all theo- 
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the producer, still a slave, begias to obtain some sights is 
1s relations with the military. Tae two aims of activity, 
conquest and production, advance pari par. Industry 
is at Goat frroured and protected as a military resource. 
Later ita importance augments ; finally war is regarded 
sod sywematically purmued 23 2 means of favouring 
industry. The pesiod is one of exiticsm and argument, 
In the third stage, the scleotific and indusenal, industry 
Jas become predominant. Society makes production 
its only and constant aim. All special theoretic con- 
ceptions have become positive and the general concep- 
tions tend to become 0. Metaphysical and theological 
political theory was, according to Connte, marked by 
two coosidecitions; (e) in i method, iragination 
outweighed observation ; (b) in its general ideas it had 
a abstract conception of socal organization, 
trllch we xpacod a lndependeat of the satel elie. 
tion; and it seganled progress a6 not subject to lew. 
By toversing these poincs of view, Comte lid the 
foundations of hus theory of goverameat. He held that 
‘we must introduce into pokitcal scence, 28 into all other 
sciences, the preposderance of observation over smagina- 
toa. Tn onder to fulfl this fundamental condition, 
social organization must be cooceived of as intumatcly 
contested with the state of civilization and determined 
by it, and progress must be considered as being subject 
to 00 invasiahle Iw based upon the nature of things.* 
‘The search for the best possible govemment, wsking no 
account of the stic of dvilization, is, accomling to 
Comte, of the same nature as the search for a panzcca 
applicable to all maladies and all tempesaments. Soeo- 
‘tific political theory rejects both the ides of popular 
4 nao Pane ak 38. 














science ; i represents ax immon) and subversive idea. 
[Everyone in the positive sete has duties, duties rowads 
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facts pteteated in subordination to the universal principle 
of evolution, Cleanly, it seemed to him, these sclences 
form a conascted snd unised agemgnte Of phenomena ; 
and clearly, therefore, they sbould be arranged into 
‘coherent body of doctrine, Thezeafter, he set himself 
the formidable task of composing the volumes which 
‘would relate all deparments of knowledge, which he 
believed were separated only by conventions, to the 
‘theory of evolution. This theory he stated in che 
following celebrated formula : 

Broletion u a0 unegrancn of 
sone aun dang ik eae! pas cy en sen, 
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FFor the next forry-odd years Spencer carcied out his plan 
of demonstrtting the universal application of this 
foumula. Here we ate concetned oaly with hus applica- 
tion of it to aw. 

‘Throughout the five thousand and more pages of the 
Syrbete Phaasoply there ace many incsdental discusions 
iby Spencer of problems which are 4 part of the domain 
of the law. His analynis of many of there problems st 
often of immense intecest and value to legal thinkers 
and their syarematic cotelaion and exracuon ftom the 
pages where they are now buried would be « useful 
service, Bat in the three volumes of the Prinaples of 
Socslig, over the compeaition of which be laboured 
for twenty yeass, Spencer set forth, with order and at 
length, his theory of ixw 5 and it is upon this sempulous 
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‘ptesentstion of his legal views that the following mmmary 
‘ill, for the most part, be based. 

Spencee’s theory of the origin of law is, in essence, 
‘tn adaptation to the feid of the law of hin well-known 
“ghost theory” of the otigio of religion.’ Human 
eanduct, Spencer held,* is controlled much more by 
igherited laws than by the laws which the living make ; 
law is therefore “ maialy an embodiment of ancestral 
injunctions.” This implies a tacit ancestor worthip, 
‘Among primitive people, and even to some extent in 
sdvanced cultures, there are two classes of acczpted 
Injunctions: () those tacitly accepted from veniors and 

them fom semote ances (thot cate 

accibured to supernatural beings. This later 
claw arises ftom the prachee amoag primitive peoples of 
‘tppealing to ghosts, and tothe gods evolved from ghost, 
for directions in special cases ; we see its origin also in 
the belief of moze advanced peoples that God wall 
inditeedy grve judgment ia such practices as the tral 
by ordeal. Law in eatiy societies is roganded as having 
4 sacred origin; it therefore atquices stability, and sts 
rules, compared with roles recognized as having natural 
otigin, develop too grest a rigidity ; this makes them 
uunadapeive to new conditions and impedes progress; at 
this point “Jegal fctioas” appeac, by the aid of which 
snotninal obedience is reconciled with actual disobedience, 
thus caubling the law to solve the great problemn of the 
‘unification of the principles of stability and change. 

Jn exdly societies rules of law bave a religious 
sanctioa, they ace therefore nnchengeable and their main 
‘tenance preupposes implicir obedience ; disobedience 
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‘becomes the blackest crime, In legal development, 
laws of secognized human osigio, beving frst become 
iffecentiated fromm lews of supposedly divine ctigio, 
subsequently become rediffereatisted into thore which 
‘ze sanctioned by the ruler and those which are sanctioned 
by the aggregate of private interests ; the latter, io the 
course of social evolution, tends more and more to 
absorb the former. Finally, it is plain, according to 
Spences, that the systems of laws belonging to the 
wuccestive stages are severilly accompanied by the 
tentiments and tcheotics appropelate to them; tnd that 
the theoties of the prescat day, which reflect the exiting 
‘compromise berween militincy and industrials, will 
bbe succeeded by the ultimate theory, “in conformity 
‘with which law will have no other justification than that 
‘by it as a maintainer ofthe conditions to complete 
fe in the associated state.” Here, Spencer said, he 
‘ight “ entet on the development of laws, not generally, 
‘but specially; exubiting them as accumulating in mao, 
1s dividing and subdividing in their kinds, as becoming 
increasingly definite, as growing into coherent and 
complex systems, a8 undergoing adaptations to new 
conditions." However, present requirements wete 
sntistied, he felt, by the renules above set fort. 

‘This, in brief, is Spencer's theoty of law. Ia 
sdditioa, he worked out in derail the development of the 
jadicia! system from its close alliance at the outset with 
nilitwsy sction to its evohition into a centralized and 
‘heterogeneous judicial organization’ SimBarly he saw, 
in the growth of the legal cass ax exemplified in its 
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Givesgece fm the ceil cas sa it cbsoquent 
into barisiess and solicitors and even into 
‘ater ney, tar te poner of amgeaton fas been 
accompanied by progres in definiteness.' Evra statics 
bore witness to the universal lew of evotstion.* In 
the succeative stages of legislation, he beld, states are 
gradually readesed mote specie ia their spplications to 
particular cues. Each new law beginning a9 4 vagve 
pioporition is, in the course of enactment, elaborated 
into specific clauses; and farther, only afer itm intes- 
pretation has been established by judges’ decafons does 
it reach its nal definiteness. 
introduction of biological prunciples into 
id of sociology bas been amply ctiticixed and 
them it no need here to add to & literature alzeady over- 
weighted’ Indeed, much of the ctiticism which bas 
been directed against Spence: oa this scase is, for all ts 
scotcness in laying bare hidden implications and incousis- 
teaciea, largely beside the point. There is a0 question, 
inceapective of the depeh of the analogy, thit biological 
pbetomena and social phenomena are snslogous, “But 
the teal count against the analogy u not a deal that 
there is one, which is abnurd, but itis the fact that its 
application bas not so far ied to che frustfl results which 
wwe have the right to expect from the claims of ita pto- 
ponents, In Spencer's case, its application gave him 
2 framework oa which be was able to co-ordinate more 
social facts than any of his predecessont, LE to-day we 
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deny the truth of many of hus conclusions, we at least 
sdait the clement of positive worth in bis contention 
that the interpreter of social phenomena. who ignores 
biological principles does so at the sacrifice of his 
contribution. Modem anthropologie:! reveaceh hus 
mutde it abundantly clear that the curtom of ancestor 
worthip is by no means universal acd that it is the 
exception rather then the ale.’ Nevertheless, the 
student of law, although aewilling to admut the eeuth of 
Spencer siting ofl devon, dos sae 
pelnciple that legal snsticutions develop 25 
social ingutotions develop and that the law 1s not mezely 
4 body of formal rules possesting objective validity but 
{san institution the development of which 1s ac insepar- 
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social development must always remaln on a compan- 
tively low plane ueless mised to 4 higher level by this 
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At the time Wend pat forwand bis theory of law, he 
sto advanced the notion of the group scotiment of 


destsoy the mice, there grew up slong with it e wort of 


‘Ward seganted law as ove of the iteas comprising the 
group sentiment, 

Law io ite sumplest expeeswon m enerely « seotiment like religion. 
Temiy be alled the vane of onder im socay, Bac owt of i grew 
(ot developed the wisi yen of puspradetc, whch i thestore 
Céenvacne ution a2 aw ben toe eee anon fo the eet 
{bat mligon bear cote catch 


‘Ward's theoty of legislation, which fe repeated 
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the law of the geestest gain for the lesst effort, will show 
‘them that mandatory und probibutory, and iodsed penal 
legislation generally, is expensive and unnecessary snd 
that the only cheap'and eective way to control social 
foress and fo cause individuals in society tm perform 
beneficial acts is to offer such inducements 48 wil in all 
‘cases make it to their advantage to perform such acta, 
‘Legisladon would be worked out in advance by « series 
of exhaustive experiments in what would in reality be 
1 sociological laboratory." 

"There is lrele that can be said in the way of exact 
citciam of Ward's theory of social telecis or of tus 
Segue my bee port of ans roy aos 

tee, may be che pi en's £4 
‘we cannot prove it in any satisfactory manner ; but fo 
any event the idea of social telets is the foundation of the 
firt assumption of contemporary legal thought, that 
Progress in making the law a mote efficient inatra:nent of 
Soclety can come about through man’s efforts and need 
‘ot wait upon the unforescea operation of social forces. 
‘Whether or aot Ward's theory of the state is regarded as 
satisfactory is probably in the lest analysis a matter of 
teamperament ; itis largely in accord with the itmportant 
contemporary view, exemplified in the polticdl philo- 
sophies of the Fascist and Soviet dicttorhips, which 
‘fads in the sete an destrument for the realization of vial 
social sims ; it in dizecdy opposed to the pluralist view 
which regards the stzte 25 one, but only onc, of the 
importast socal instinstions, Ward's theory, which he 
‘bottowed from Gussplowics aod Ratzerhofet, thet law 
originated in group confit is not bome ont by the 
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{facts and contemporary enthsopology bas done mch to 
odeemioe i, The tees impli forthennor, ctf 
‘advanced stage of vocal developinent— 
that in when» scr bas progeewed rallcesly co have 2 
highly organized miliary system, capable of kecping 
another rice in a state of conquering 
ace ix withoot 4 system of rules of conduct which 
propedly can be designated lew. This plainly is a 
contention which would be extremely diffeult, if not 
impomible, to establish. The vicw thet law in « branch 
Of the group sentiment of safery is hardly more than un 
Interesting hypothesis. Similazly, the theory of attrac 
tive legislation belongs to some more distant day when 
vuhimate social ends have been cleatly eavisaged and 
‘greed upon, and the social structure stabilized. | Legit 
lanures cannot pass positive laws dicecting individuals to 
urmue certain coustes of conduct without frst knowing 
‘what ads in the vocial life are most desirble, veo 
although Ward's particular suggestions are in the main 
invalid, his emphasis upoa the psychological factor ax 
one of the principal forces opening io society is 
froitil and coomtitutes for legal thought 2 
contribution of zeal value. 

‘Thos, to summarize beiefiy, the four sociologists 
‘who with propriety say be regarded as the chief modem 
founders of their subject—Montesquiea, Comace, Spencer 
and Ward—all approached legal phenomena from 
diferest angles but all severtheless pat forwatd cox- 
ciusions which are to-day an essential part of w sound 
sociological legal theory. This is not to say that these 
conclusions were advanced for the fist time of given 
‘heir final statement by these waiters; it ia meeely 10 say 
that because of the historical position of Montesquiea, 
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Comte, Spencer and Ward in the field of sociology, 
certain propositions with respect to the snalyas of rocial 
‘phenomena are cooveniently astocisted with their names. 
Many of the geogmphicopolical comasions pat 
forward by Montesquiea are regarded to-dsy with 
distrust, but la view of the scanty matesial available at 
that tie this is at bottom 0 esiticiam of him ; bat his 
basic propovition—that in the study of the social process 
geognphical aod other cavirocmenal factors must be 
considered —is firmly established end any Laquiry which 
ignores it is incompleme. Similarly Comte’s insistence 
‘upon the obsermational method ia politics aod law a¢ 
‘ppoted to revelation and eighteenth century abstract 
‘ationalism is now accepted as 

iteennot be mid that Comte was a ithful follower of 
‘own method or applied it with matked succtts to 
particular ptoblems. To Spencer we ate indebeed for 
hla insistence upon the importance of the biological 
factor in the social peocess and his demonetritioa of the 
toca character of legal development. ‘To Lester Ward 
we owe the establishment of the psychological approach 
in toda) aoalysis. Today we ate not inclined to 
sccept the work dose in denxl by Spencer ead Ward in 
the domain of the law, although we cannot fail to 
secognize the intrintic soundoest of their main con- 
‘dusions. 

‘Whea we tora to the modem sociological analysis 
of legal phenomens we find that it has followed ic the 
imuin two principal pathy These i, first, the view of 
those sociologists who, eschewing sn’ indepeodent 
sandlysix, att connect to accept the theary of law held by 
lawyer, Second, there is the view of the sociologists 
‘who have essayed an independent investigation and whose. 





‘of the views of, say, Maclver or Oppeaheimer or of 
economics through Keynes or Maurice Dobb. ‘This, it 
shonld be added, is not to imply that it is not highly 
dcsinble for sociologises before axemopting their own 
‘themselves with the work done by 
Inwyert. Tis is precisely what chatacrerlce the work 
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advanced by Holmes' and Cardozo.’ Acslyses of this 

‘type ace welcome, not because they add to legel know. 

Sas, ich of run they do nord, bout because they 
sive independeot confmmation. 

Bat the sociologuts of the fst group are in the 
sinority and the main development of sociological legal 
ideas 1 due to those sociologists whose strring-point 
has bozo the conception of lew as an instrament of tocial 
control, The tern social control wus Est given 
cutreacy by the American sociologist E. A. Ross in & 
series of articles contributed to the American Journal 
of Swiaegy beeween March 1896 and May thg8, and 
subsequently published with additions 19 rgor in bis 
Ibook Social Contr. Roes did not defive the term but 
fron im usage itis clear that « mcans, in its vociologica, 
as distinguished from its econome sease, the influences 
‘brought to bear by society upon individuals or goupe.! 
Under this wide conception of the term, it 13 appaneat, 
a Park and Bargess have said, chat “all cua probleens 
‘turo out finally to be problems of social contfol™* Ja 
‘the beginmng sociologists were content to do ttle 
tore than point out that law was « form of social control, 
‘but later analyses bave been more precise and have 
panied far beyond chs easly sage. A buief history of 
‘the development of the idea will indicate che stepe 
leading to the eaodera position. 

Froféssot Ron's contribution (as the first sociologist 
to waite of lew 45.2 method of social contol) hes ia his 
demonstration of the imporcce of the role of law ia 
cgi thet Pr ch. CL ihn, Es Sea Lg tnt 
no fae Lam (30, 9. 
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the ordering of human life and not io his discustion of 
the mature of law ie. He conclodes that lrw, wheo. 
compared with the other methods of control evuilable to 
society—public opinion, belie gestion, ceremony ad 
40 on—is “the most specislized and highly finished 
exgine of contcol exxployed by society” and that it in 
the “soul” which holds civilization together” Later 
sociologists, with this conception as the marting- 
have attempted to define the end of lew with more 
exactness. Thus Worms conceives of law 18 “a group 
Of rales the application of which ought to ensure the 
nnomal functioning of society.” Samner and Keller 
draw 1 distinction berwera the mores and law; they 
view law a3 “a sott of crymalixttion ot precipitation of 
the mores.” They believe that society under the straln 
of ceaseless competition, if i is oo survive, must presetve 
Aincipline and ordes in the conduct ofits membecs, ‘The 
ore intimate and scattered questions of conduct sre 
regulated by the mores. These take cise, for example, 
of the essential aspect of marciage, which is the persoaal 
and not the legal relation. The necessary adjastments 
between husband and wife, which involve good-breed- 
ing, eclf-sectiGce and other qualities, the law cangot 
touch. But the more external cates, and classes of casca, 
sere mutters for legal regulation. Miss Folles endeavours 
‘to enlarge the purpose of law beyand the meze securing 
of interests: 

Law canaot decide berwera puspouts, ct thlt vatiows vile, 
secure ions. Sak fo tw fall opportanry for thon 


1 Opes mom p rp nok gt rah, 


Ui Tee 9 now Gor fi ae, Ss wl Sem, Fale 
ohne ea 





Beoera justice ™ and cocclades that “the law contsols 
Btoup conduct as a means of establishing the means as 
‘well as the ends of justice.”* 

In addition to those writers who have developed in 
general terms the notion of law as a method of social 
control, chive sociologisss—Beauey, Maclver and Davy 
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exe before the sdegute mean of compeliag 
Shicrance and snded bee? el ww roy paar roel 
sicmees ale What Get maly nem ht iy wer 
‘SET totes babs ie cals coping emp apie 
ee tad ance wast dace sett 
Profestor Maclver adopts a8 the cod of lw both Jhet- 
log’ view and the modet theory: be conceives of it 
as guarantecing life in society and wlio as existing to 
sence social intecests. 
"The gree unexonn of lw be varaned 
a aya pertep b orao wp belg 
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Davy’s studies, in which we fxd pechups the mon 
‘able tollogiel enacibton twas the saa of 

legal problems, stress what is exseotialy the 
mt approach. “The otigin and nature of 

Juridical notions ean never, be believes, be explained as 
the image of resson or of bumen instincts in general 
‘They muse be considered 4s objective expressions of 
collective and individual life, which ate formed, un- 
formed and transformed in the course of the histoty of 
someties and under the action of assignable causes. The 
fuedaaneotal caregoties of public end private law in salty 
represent progressive acquisitions of cviliztion? In 
claborttion of this poict he has published ewo important 
studies of specific legal institutions ce concepts. In 
the fist, be dealt with the contact instiration in its eatly 
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swanifesttions in rude soceties, concluding that the fret 
specific contractual form was ‘ot to be found in the 
instintion of macrage bot io the potlach The secood 
smndy was devoted to an saalysis of the concept of 
sovereigaty, which he trces from ir beginning in 
totemle vociey through is furber development in tribal 
communities to js culmination in national sociery.* 
Davy’s work is distinguished by & foe cention, sd 
‘lehough some of his conclusions —such as his clamifica- 
tons of socictice—as be himself would insist, murt be 
regarded 4s ceamtive, his work aevertheless represents 
perhaps the high wate: mack of sociological-legal 
spathesis, 

Jt is clear from the foregoing omtlioe that the 
sociological atempt to analyse the auoute of law 1s el 
incomplete. Nevertheless, if uniformity of opiaioa may 
be taken as a entetioo, the foundations of the sociological 
‘approach bave been bid. In the practically onanimous 
opinion of sociologists che fact chat law is « method of 
vockal control gives to it sts essential characterisdc. 
He the positive gue is that the social character of law, 
‘as opposed to its rationalistic ot formal side, is eropha- 
seed. But sociologists are sa kecoly aware at ate 
juries that the concept of law as a method of social 
control, if it is to be utilized as the basis of a general 
theory of lew, nmust be farther developed and made mace 
precise. As it now stands, itis only the shadow of « 
theory and not 2 theory itself It is true that Professoe 
Maclver, 28 we have seea, has attempted to forumlate 
the concept in mote specific and utilizable terms bot he 
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‘has ut the nume time eodcavonsed to salvage a manch ax 
possible from the more advanced legal theory. This has 
fed him inen diffcukies. In primitive society, as be 
secognines, the esecatial characteristics, from his stand- 
polng, which distinguish law from castom ase lucking. 
To be consisteat, be must therefore deny that the funda- 
mental rules of pamitive socety goveming life, property 
sad the serucmre of kinship are, es Malinowski’ tetint 





from the nandpoint of sociology, 1a beg the question. 
‘The rules are not rules of custom; ia primitive society 
they faldl the same fanction ubat rules of law fail in 
advanced tociery ; how then are they ro be difetestisted 
from the rules of law in sdvanced society? Professor 
Maciver answers: By the enforcing agency ; niles in 
our society are enforced by courts ; rales in primitive 
society ate vot enforced by courts since these are 20 
cours or courteqvivaiesm. This disincton would 
recin (0 be too slight co find general acorptance us the 
basis ofa theory of lrw. Either « mose profound social 
dierence will have to be uacovesed or the pructice of 
segarding them ss discioct wall have to be abandoned. 
‘Bor this ctticista of Professor Marlver’s development of 
the idea of social control is aot directed at the general 
soclological theory of law. ‘The general coccept is 
significant contsibution to legal thought and, akhough it 
bss so far received ics most duscriminsting analysix at 
the bands of the lawyers, its farther elaboration by 
sociologists, eside from the possibility of taeiz reaching 
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4 final solution of the problem, will counsetbalance the 
Inevitable teadency of legal theory to become mtionalistic 
snd formal and wil mquire lawyers to take a grester 
sccount of the social setting of lew, however helpfal 
‘tmditiooal juricic methods cay be in the setting of 
immediate canes, 
@) The Sociological Method ia Law 
Sociologists have devine sx much effort so the 
ascertainment of the “ proper method ” 10 be urilaed 
in voclologis! reseatch 23 they have expended on the 
deGinidon of the word “ sociology ” aod with at litle 
success. AU mechods—the Socratic, histoncal, case, 
‘unulogical, staustical—have been employed by the 
reclogea snd ech is tad bs warm champions 
Foday careful soctologias ase in agreement 
method of teseasch 18 peculiarly periae fe 

Be invenigaon of sock Poeocenes bot that al 
methods of research, sf sed with the neceasary vciendfic 
caution, are equally available to dhe worker in this fed. 

In the Geld of the law an increauag mumber of 
jatists, influenced by yorologieal thought, have adopted 
ax an ‘auxiliary tool in legal analysis, whac 16 conned 
sodlogical approach or method.” This method iv 
well knows and does not here call for any extended 
diveussion. Ie means simply that the worker 1n the 
field of the aw, whether he be snalyst, historian or judge, 
approaches the law in is relation to its social setting and. 
does not mgard it ax an absolute existing alone, in 
Cole's panase, in ¢ “cireumumbien void”. To ask 
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4 not to tnk him to cease being a jurist and to become 
s vociologist. It is only a question of the sow obvious 
fact that the jarist who adopts the sociological method 
adds to his equipment a tool which, if properly used, will 
Increase the insight and power of his legal analysis, In 
contemporary jurisprudence,. the sociological method, 
if not in extensive use, is neverteless firmly established. 
Maitland and Holmes, ewo of the brightest names in 
the birtory of Anglo-American law, owe auch of their 
lustre to the fact that the eociologicil method was an 
ever-present factor in the approach of these two scholars, 
to the problems of jurisprudence. From the famous 
beefs of Me Justice Brandeis in Mader v. Origen? 
Rithie v. Wayman’ to Holdewotth's History of 
Law, the sodologied method has time and 
decroostented js value to the jucst, In the Geld 





‘wrought in the legal view of property, ibery and public 
policy ; and Lechar v. New York! end Adkins v. Tov 
Childress Hospital’ ate sill melancholy reminders of 
the disasters which await the law ifthe method is igaored, 
‘The sociological method, ia shor, is one in which legal 
students, as they continue to divest low of its teanscen- 
ental sod immutable characteristics, will find with 
Incteasing use a valuable anziliary in law making and 
legal analysis. 

ft, ger oe. 

1 aM fo 8 RH, fs Cone 

ST Noten ted Poe th, Cop Ta 

1 gp Ur ten. 

So fos Oo 








socioxocy 9 
© Sociological Analysis of Soco-Legal Institutions 
‘The scientific analysis of social questions, which per 
haps is found for the first Gme ia its modem form in 
‘Malthus slthough in substance it goes back at least to 
Heraclins,* and which is the most imporsast function 
of sociological work to-day, is distinguished by two 
Puspores: fist, the collecuon of facts; and, secondly, 
‘t disincerested examination of ther, This means chat 
social insdrutions ate interpreted upon the basis of 
fonction and history; {t means also thar supernatural, 
thetotical or word-magic, and parely logveal interpreta 
tions, which are stl widely employed in discussions of 
contemporary problerat, ace disregarded. Functionally, 
the sim of the sociologist is to study socal institatioos 
as they are found in diferent civilizations and at diferent 
levels of cultase, and in relation to the acraa! conditions 
‘of social life. The face that groupa within vociety regard 
matriage as beving « divise origin, or label « particular 
system of production and distribution “ communistic”™, 
oor believe that asceticism finds 1 justification in the 
chante syllogisms of the Axistotelian logic, are of interest 
to the sociologist only in so far a8 these beliefs influence 
tocial behtviour ; in forming his owa opinion of the 
‘anuze of marsiage, the Communist eystem or eoetcisn, 
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the Athenian democzucy of the Gifth cearury 1c, will 
reveal, socologists insist, bow a modem democracy 
shoul be organized. Nor i it the porpose of the 
sociologist, by demonstrsting that 2 modern institution 
thas its roots in an ancient and peumitive outtom, to show, 
3s is sometimes though, that the preseat-dsy institution 
is absurd and should be ahandoned.* Each institution is 
examined on its mesits independently of its antiquity or 


it newne. 





sociologists have put forward 
amay studies af domestic, political and economic 
instinations, associatios and concepts with which the law 
direcdy concemed. With respect co domestic ques 
tions, there ate the sadiea of Calhoun, Dealey,* Parvono,* 
Howard,’ Statcke,’ Goodsel,” Reed,” Mowrer' and 
Gillere of the nature and place of the family in wociety; 
and the studies by Lichtenberger,* Groves,” Ogburm,”” 
Goodsell, Howard and Caben"*of marriage nnd divorce. 
In the political Geld, sociologists have made notable 
contributions in many departments ; they have forrmn~ 
lated valuable theoties with respect to the naruce of the 
state, its origin and developmest, the classiGcation and 
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soalysis of ics forms, sovereignty, libery and rights, the 
proper limits of seate activity, od internatioosl relations,* 
Sociologists hive been genemliy content to leave the 
analysis of economic questions to economists but at the 
present time they appear to be invading this ficld, 
Pechape the most somble study in this connection is 
Davis's! Contemporary Scial Moreratz, 2. encyelopedic 
survey of modem proposals for economic reoonstnye- 
don. Ta addition, sociologists have contributed largely 
to our understanding of exime and the eximinal, poverty, 
sachl confice and other allied subjects. Tt would serve 
‘no useful purpose (o summarize bere che views of 
sociologists oo these topics. Tt ix suficent to call 
attention to the work which as been accomplished and 
to remark that the lawyer neglects it to bis own di 
‘advantage. To the modem lawyer ot juritt this waming 
inno doubt unnecessary. Indeed, it would seem that 
the Jawyer might, with tools borrowed from the socio- 
Jogist, even aurpess the work done in these special 
fidlds, ‘Thus, the tecent statistical study of divotce, by 
‘Marshall and May, represents the utiization of the most 
sdvanced methods of research, and also the furthest 
point to which the seady of this subject has been earvied, 
(@) Social Change and Legal Change 

‘Niveteenth century social thought, after the formulae 
tion of the theory of biological evolution, was dominated 
by atheory of cultanl evolution. In Speacer’s theory of 
Jew, a8 summatized above, we see one application of 
the theory. As biological evolntion was apparently « 
as 
SE we cat on 





which bad never koown 3 pastoral stage, and imnting, 
while ft is present in early stages, is also 





of three phyweal facton.—the hand, a brain fairly well 
balanced oo & spinal column normally approximately 
erect, and. stereoscopic visios. “Gives this physical 
comple,” he wet," calene at we cay cl basen 
‘would as surely follow as docs the day the night.” On 

this basis, although the tecotd is admittedly fragmentary, 
be concudes that the dawn of culture occurmed some 
‘whene in the late Tertiary Epoch. Since the appearance 
of calture it has been, Ogbasa’ and Chapin’ believe, ia 
‘4 continuous state of change. For the purpores of 
analptis they divide culmare into material culture, noo~ 
material culture sod sdaptive culture. ‘The material 
culture consins of factories, honsce, machines, tw 
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‘theory that material culture is the source of modem social 
‘change, chat changes in masecial calrare requite a shorter 
[Period of time than those in noa-tmateral culture, and #0 
(on, have been criticized oa the ground that they are oot 
soppotted by the facts." The heart of the theory, 
however, is that diferent pats of culeate change at 
different rates ; this is generally accepted. Here we are 
concesned with its application to the law. 
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As & concrete test of the hypothesis, Professor 
Ogbum made 2 deusiled study of workmnes’s corapensa- 
tom a5 & means of dealing wich industrial accidents.” 
‘There wece no cate workmen’s compensation laws in 
fore in the United Sees prior to 1910. By the begin- 
aniag of 1912, however, Give of such acts were in force and 
bby tp2r the cumber had increased to forty-two, Was 
there a change in the material culture ac chs time which 
produced x corresponding chaage ia the adaptive 
culture ot was there a cultural lag obtaining in this feld 
prior to 1910? Te there was a cultura! lag, at what time 
‘an it be said that ndustnal accidents became sufficiendy 
numerous chat workmen's compensstion lews should 
hhave been adopted? This is the questioa which 
Profesor Ogbum sought to answer. He first analysed 
the growth of 1cdusiry from che year 1790 to the Feat 
agro and found that in the two decades foc 1850 10 
1870 there was a0 appreciable beginmng of industsal 
development, By 2870, three and a balf mullion males 
‘were exployed io industcial ocoupations in the United 
Scates and Professor Ogbara estamatee that in chin yeat 
thete were ubout 100,000 accidents causing disables 
lasting four weeks or longer, and $0,000 accdents 
causing disabilities lasing less tha four weeks. Profes- 
sot Ogburn therefore coocludes “ thatthe year 1870 wat 
haly 100 soon to have developed workmea's compensa- 
tion ctx!” Here st would appear that there was 
4 tesious cultucl lag which the common law had 
itaelf incapable of meeting and which therefore had £0 be 
solved by legislative acon. Gesmeny and Austria 
atserpred to cope with the problem as early ap the Bo’s 
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‘and other European counteics quickly followed, but the 
United States was the lare of the important industrial 
nations to promulgate legislation designed to eliminate 
the muladjusement. Altogether, ia this country, the lag 
‘in the law was about fifty years, 

Tostances of cultural lag in the law are one of its 
striking charactetistica to-day. In almost every depart: 
smunt of the law there are examples of the falluze of the 
sudaptive oulnare co keep pace with the maferial culture, 
‘The falluce of the law to cope with the problem of erime 
in an everyday illueration, and the ooe most frequently 
dwelt upon. But the inefiient functioning of the civil 
Yaw is co less manifest. ‘The law reviews, bar association 
reports, and the findings of specal committees sbound 
vwith discussions of the present defects in such fide #1 
agency, contract, tore, corporstions, utlities, bankcraptcy, 
confic: of lawsand tration. Hse the eaute is not fac to 
reek. Long before the trend towanis urbanization had 
ct i, the foundatioas of the law were laid :n.a civikzation 
which wis predaminandly surtl, Accondingly, the law 
‘was foamed to meet the exigencies of « mural age. Our 
tesent cfviliztion is, however, a0 longet rum! but 
turban, ‘The rapid growth of cities, which, ia Ametice, 
began about 1829, kas produced an utben society which, 
in world history, is unique. A new set af conditions has 
stisen with which the law his hid 0 experience. At 
ptcsent it is attecupting eo meet those conditions in 
accordance with the methods od seams of a run 
civilimtion. It is eadesvouring to solve the novel 
problems engendered by the unpanileled growth of 
industry and commence with the tools fashioned to mext 
the needs of the potty tading civiliation of the early 
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‘inetoenth century." Heze thene w a culnurtl eg of large 
‘aagaitude. In the course of time, no doubt, ic will be 
climinated and the law adjusted to modem’ economic 
conditions, just 28 American law sfier the Revolution 
slonghed irs English feodal land-lnw skin and adapted 
ftuelf to nineteenth ceniucy sociery. Bat while this 
calnucal lag exists it is evidence of grave maladjustment, 

Is the theory of social change and ite corellary, the 
theory of culmssl lag, a8 astiatance to the jusit in adjum- 
ing law to the chenged outeris! culture ? To this ques. 
toa the answer would seem to be chat ifthe eheory is of 
any assistance it ia only of slight extent. ts greater. 
‘oatribution lies in the face chat it bas cryvtallived in 
concrete teens a witcauon which, while it was realized 
by the jums, was inexpeesable in definite eientific trans 
and was incapable of more or less precise measurement. 
This, at present, is as far asthe theory goes. It provides 
the jusist with « enacepe of the sinsation, or 4 voesbuilacy 
in which to describe 1r, and perhaps a method of meanur- 
ing io time penods the degzee of adjustment between the 
vratious parts of law and the material colmase. Tt offets 
to fat oaly vague suggestions with respect to beter 
adjusemenrs of the elimination of caltural lags. Ir is 
‘only fair to add, however, that the solution ofthis latter 
problem is one to which the proponents of the theory 
‘have not yet devoted special efort. 
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sreemprs 10 cotrelase social fects or to display ehele 
relations, have been practising sociology, In fact, these 
eady jusioa were probably the Srst sociologisn, We 
Ihave scen farther that sociology would secm to have 
fous points of comast with the law: (2) Sociologia, 
independently of the jurins, have developed their own, 
theories of the natuse of law. These theories are stil 
4o a formative sage and are of lie practical use at the 
Present time to janie, in the sense char they 206 20f 
‘capable of being wzed asthe basis of« general theory of 
law, although they az having a masked inflnence on 
jatiidle thought. (2) jis have Found thatthe vo-called 
* sociological method "isa useful instramentaliry in law 
snaking aod Jegal analyais. (3) The sociological anahyala 
of socio-lepal inwtiations constitates the great ball: of 
‘material co which the Just cao tum at ooce for anieance, 
prticulatly an the field of legislation There ut 0 
this material has been unduly neglected by 
the json as whole a thar they have ied ro vee 
se pr )) Sociologists have advanced a theoty 
fd cage whack wie's devcoped may beak grat 
tiptoe swf dermlng toe og erveea ad 
material cultare, and io adjesting Isw to the changed 
savetial puloure, At the presest time the cheoty is hot 
sufficiently developed to be of much practical use. Tn 
short, a cerain poiots of contact between law and 
sociology the jurist must wast for further developmest 
at other pounts he is oftcred immediate assistance. 
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‘Mons than a quarter of a century has sow pasted since 
the late Professor Munsterberg expoted what be segatdod 
an the wilful indifference of whe Segal psofeasion ta the 
‘question of the application of paychology to law. “The 
reyes und he ge ecthefuyen "be cen “ew 
suse thac they do not aced the experimental prychologist. 
reer They go on thinking ut thet legal too and 
‘heir common sense supplies thens with all thet 1» neoded 
and something mor.”" Professor Wigmore, on belulf 
Of the legal profession, the challenge and ia 
the pages of the ime Law Review destroyed Professor 
Monsterberg’s mash aod presumptuous little book— 
‘mencilety, cecuveiy, cowpleicy." He couchuded that 
Dipeology than ty ie, ha ohn 0 ofr 
when it did, he asserted, the law would welcome it. 
Here, for lawyers and peychologists, the matter, 
cused recently, has tested. In particalsr, prychalogists 
of standing have been chary of venturing into the cout. 
roam. Toe reception given Profesior Munstecberg 
hhelped to chill any interest they may have felt in the 
aychologicel aspects of the legal process. Ia addition, 
these has grown up within peychology che docerine that 
it should be “pare” or “scintific™, char is, that it 
sbould be concemed exdusively with the sscectainment 
SR iphags oer ph 52 Ream. 
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PSYCHOLOGY ™ 
‘The general point of view expressed by Profestot 
‘Titchenes is widely shared by wockers in othes fields, 
prrticulady in the domain of the so-called exact sciences. 
E, T, Bella distinguished mathemarician, has reosouy 
‘estuted ie with incisiveness snd clarity. 

1a oon of the wom of anticpesont of fran sppbeations 
to science wa hee tay thoupit of we git cone oot the pre 
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Underlying this conception of science 2s the belief, 
with which few would qoatrel, that science finds its 
Jostifcation in the fact that ic gratifcs our intellectoal 
appetites. Workers who have pursued their subjects 
‘with no other object than this in view have, under its 
wimulas of unlimited freedom, invariably produced 
‘mote cieative tevalte—and in the end, pethaps, more 
‘useful tesulo—than those who have ictentionally com- 
ducted their researches for practical ends But the 
question aries, when the reseasch worker has established 
‘his conelasions and an occasion makes possible their 
mctical spplication, who shall apply them. Here 
Professor Titchener would seem to have adopted 10. 
‘extreme position, to the dicert result of which may be 
‘tuributed the fulace of psychologists and legal students 
to co-operate in a Seld which, ia considerable part, is 
common ground. The distinction berween science and 
Tae um of the Sn 


v7 LAW AND THE SOCIAL SCIENCES 
rhocogy is ri od nfl one—vhen we in of 
techoology a1 embecing sach subjects as mechanical 
engineering, which deews for its eatesial upon 4 score or 
‘more of different fide of investigation. In this sense, 
‘techoology cannot properly be said to be the application 
of a special science, Bat when we are confronted with 
the circumstance of workers in ove field of investigation 
tuming for guidance or assistance co the conclusions 
ceatablished by workers in another feld, as when psycho 
logitts adope the reralts of the investigations of 
phiysiologias, a diferent siraation arises, Here we have 
the application of a specid scieoce. It seems « common 
pisos to add that che physiologin, although his prinespal 
‘eacen wit soma sche pegpec pera, val the 
peychologist is raffiient master of the subject himsel, 
to guide and advise the paychologist in the problem in 
which he needs assistance. Similsely, when a court lays, 
down a nule of conduct which bas a porely peycbological 
content, it s no perversion of the method of science for 
the prychologis to derenmine whether ot not the rule 14 
valid, Bat the belef on the part of 
peychologists thar ie does constinte 2 perversion of 
‘clenife method, tas ben area obvac in he path of 
a synthesis of law and psychology a the points where 
they overlap. 

"This eriade need not, bhoweves, detain us. Peycho- 
‘ogists fest had to scoummulate their facts and systemsti- 
cally set forth their principles before them could be any 
spplicatoe. All ehe facts have aot yet been sxmasted oF 
all the principles foruelated ; that is a process which 
pechspa will never ead, ‘To-day, however, even the 
‘most cantioos peychologist’ are begining t0 secognine 
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PSYCHOLOGY ™ 
that enough hs bon complied in ht ietiont0 
pemmit the applkarion of 
to cettain fekis of eosducr without doing violence to 
scientific method. Whether or sot peyehology i now 
prepared to cootbuse murerially to the advancement of 
legal koowhedge is the subject of chia chaptec, 
Prychology, as a science which offers fitful contei- 
ations to law, has attracted far greater atration than 
any of the other social sciences, nchuding even 
Iecannat be sad, however, chat the balk ofthe itestare 
devoted to this poin: has advanced the syntbesis of the 
fe Sle 19 6 oles Ge wiles Os peed, 
‘on the paychological or legal side, or ve shown, 
4 predilection, ‘The overchasty generslimtoos and the 
discussions of psychological errors and faulty observa 
tions with which the lirerture abounds have not 
compoanded the respect either of capable peychologists 
orlawyers. It is only within recent years that the subject 
‘has been approached in a productive and scrupulous 
manner ; but cven to-day we are still at the threshold. 
Prychology's prmacy contact with txw ics in ity 
possible substantiation or coatmdiction of the frequent 
peyehological assumptions made by the courts in formi- 
Jatiog legal rales of conduct. That is co say, when a 
‘court makes an assumption with respect to how individ 
uals behave under particular circomseasces xt is making 
sn assumption which the data of psychology may 
corroborate or contradic. A lange past of the business 
Of paychology is to ascertain bow people genesally 
conduct themselves in certain sirmstions ; this Is aleo, 
‘bot to 2 much lesser extent, the concem of thelaw. Tf 
for example, the coucs decide that « dying decirstion 
made by ao individual, che manner of whose death is 


‘eustoen which goes back at least to the twelfth century,” 
theological beliefs wece pechaps a dominant ficoat, 
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PSYCHOLOGY Ba 
in peychology. In both law and psychology, thesefors, 
ic in imporsnt to know what an act is. For the haw, 
the courts have stand char “the wand ‘act? 

something done voluntarily, oc in other words the txrult 
‘ofan exercise of che will.™ ' Waters on jurisprudence go 
{nto the matter a liele more deeply. Austin’ defines at 
ct a8 4 bodily movement which iomediately follows 
a peson’s desire for it. To Holmes “an act is always 
4 voluntary muscular contraction, end nothing else.” 
‘To Salmond, it is “ any event which ix subject to the 
contol of the human will.” For Holland? “' Acts’, 
fn the widest sease of the texm, are movements of the 
will, Mere determinations of the will are ioward acts’. 
Determinations of the will which produce an effect upoo 
the world of sense are ‘ovrwand acta’... “Just 
prudence is concetned only with outward acts. An 
* act may therefore be defined . . . a6 a devetmina- 
on of will, producing an effec in the sensible world 
‘The essential elements of such an act axe three, 
titan cerion ofthe will an uxompeorig sate of 
consciousness, a manifestation of the will 
tu cap vatet fr our purr the dtton of 
sin act of will a “the peychical cause by which the motor 
seeves are iunediately etiolated *, ot ae “that inward 
state which, as experience informs us, is always succteded 


ig ng 














176 —_-LAW AND THE SOCIAL SCIENCES 
bby motion while the Body is in its normal condition’, 
65 is 20t pacslpsed.” 

‘or the psychologists, ection is simply “ any souscular 
or plandular change which resales from motor serve 
impolse; usually 4 sspoote to « stimnll”* Volumary 
‘ction is defined as “leaned scts which ate dependent 
‘upon aits of the individual as aouned by the complete 
cavitonment (noe the exprestion of some mnyrial force 
“the will)" 

‘The paychological definition of an “act” is more 
accurate than the legal definicion and is therefore an 
improvement on it. Holmes’s definition, in irs concept 
sand its choice of words most neatly approaches the 
poyctological definition, but the superiority of che later 
is readily demonstnable Action, we know to-day, 
the result not only of musalat contraction, but of 
mupeulsr relaxation ; it is also the ceault of glandulac 
ctivity. Bor mote important, it may be voluntary, 
involuntary or son-volustary. The use of the term 
“will” by the courts and juiata need give us no concetn, 
‘This is « word which the peychologiots have also abused 
‘act is introduction into modem peychology by Wind, 
‘who in turn borcowed it from Schopenhauer, Present- 
day poychologirs wishing to be 1id of the theological 
implicitions have subsituted for it the word reltion, 
the term used by Holmes. Since the prychalogical 
definition preserves, or at last does not prechide, the 
cercential legal distinction between an act and its conse- 
quencer—as in the familiar example of esooking the 
forefinger, which is an sct, but if the finger is ctooked 
sagsinat the trigger of a loaded pistol in sachs sinaction 
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PSYCHOLOGY " 
thar « human being is Hkely to be hit, x is a wrongful 
act—ic can be adopted with safety by the law in place of 
the present inaccacate legal definitinn. 

‘Let us now proceed farther into the eld of legal 
‘nbliry and consider « class of scts for the consequences 
of which, depending upon the jusisdiccion, recovery may 
or may not be allowed, In England," Scotland’ aod 
lela covery is alowed for pil ij du to 
nervous shock without impact. In many American 
ates, and some Fedenl jurisdicions, recovery of 
uunages due to fright or other emotional disurbances ix 
enied ; in others, wt i permitted, The mle denying 
secovery has been bby legal wrisery,* 
and such ctiticisms will, with the paseage of time, 
probably have a salutary efecr upon judicial opinion. 
Only one writer, however, has thought it worth while to 
ae crbrcty of damages awa ‘sak, 

Jn denying recovery by 
the coutts reat their decision in part on thelr belie that 
fanctional disturbances can result oaly semotsly from 
emotional causes. Thus, in Wand v, West Jersey we 
A, Ca, the const stazed that “physical suffecog in not the 
(probable of narusal consequences of fright, in the ca of 
4 person of ondinary physical and mental vigour.” But 
inthe year r90r, in the Enghah case which Gret permitted 
secovesy, Kennedy, J, was dating enough to confess that 
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consecrated btead or cheese (yadicin af, pasis compara, 
the earmaed of the Anglo-Sexoas) reece wit rae 


scquitted if he was thle to swallow it,“ ‘Thus depended 
of courte ou the iomagination,” Leat observes, “ and we 
cau readily understand how, in those times of futh, the 
impressive observances which accompanied the ordeal 
vwonld affect the criminal, who, consanus of guilt, stood 
‘up at the altar, took the sectameat, and pledged his 
salvation om the truth of his cath.” “Similasly io India, 
‘when several persons are suspected of theft, a conse” 
‘ented noe known as satiw, which is prepared with 
various incantations, is admicistered ta all to be chewed 
Lightly, sad thea epiz oot upon 2 pecpal leaf, Asyase 
jecting it dry 1 adjudged guiley, 

‘The recognition of the injusious effects of exnotion 
spon body fects ae suse fen irvcelgeont 
cartied on by both physialogiss and peychologists. This 
in a Scld, as Sherrington" has observed, where the two 
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" LAW AND THE SOCIAL SCIENCES 
subject inevitably over'sp. On the present poist their 
conclusions are in agreement. Thus Piéron” waites, 
“Emotion may give tse to tee bessoclasic shocks, 
with all the consequences of these shocks, especially in 
cena ‘Bematd and Joltrain have produced 
characteristic hemoclasic crisis in 
fill rattlog om cophriatnie potas cod eing 
‘its of arama as 2 resale ofa fright, by usiog an unexpected 
detonation close by as 10 emotional shock, . . , At 
the present time, we know of wellccrtified cscs of 
‘various diseases, in which emotion played the exscntial 
pathogenic roles ; cases of jaundice, nettleash, eczema, 
aschena, diabetes, glaucoma, scurf (including the cunts 
drasgue), enophthalmic goitze (with pervistent tachycardia 
and tremors, ctc).” With this general conclusion, 
Cannon," distinguished physiologist, to whom we owe 
1 lange part of our present knowledge of the subject, is 
in agreement. Ax ilhatstive cates of decangement of 
fanetion due to feat, Cannon cites inrnces involving 
fraceare of the leg which fuuled to unite ; the 
Cf the sympathetic control of the beatt so chat even 
stimulation produced extseme effects; increase of 
antetial pressure ; disosdess of menstroation ; cmptying 
Of the bisdder; secretion of milk and the digestive 
‘process, which he states “ may be profoundly deranged 
bby apeiecy and distsess—che smunor aspects of feat.” 
Hie also records a mumber of cases of byperthysoidiaen 
‘which followed intensely affective scenes ia the lives of 
the patient, of which the following is typical: “A man 
of twenty years had 2 quareel with bis fancés. She, 
1 Bone Anson sod Man, te Reyer (0) Fag an seo 


conthnean Cee 
ay ang Po Hong, Porat Rap 0 1329) Cape 1 
wd pose 








PSYCHOLOGY Pa 
pretcoding t commit suicide, had in his presence 
wullowed some pills and fallen down screaming. The 
man departed hastily, Within a week he was sudfering 
from ewelling of the neck and nervousness. When be 
sppeared at the hospital four months Intcr he had lost 
‘weight, he prescated a large gottre over which a definite 
‘thrill could be felt, and bis basal metabotimn wan up 
24 per ceat. above the normal level.” Alvazer bes 
communicated to Cannon 4 case of persistent vomiting 
‘which began when an income tex collector threatened 
punishment if a discrepancy in a tax statement was not 
explained, aod which ceased 2s soon as the matter was 
stsuightened out by Alvatee. It is hardly necessary to 
‘add that in addiuoa to seting forth the cases, Cannon has 
also worked out experimentally the physiological basis 
of the tendency of strong emotions to eect 4 
ment, This need not, however, be vet forth bece” 
In the light of the evidence tins brought forward 
‘belief of the courts that there 1s only 4 remote 
‘connection between emotional disturbance and functional 
Serangemess is clearly erroneous, ‘The effect of faght 
‘epon the Imag organism is at times just as direct and 
rammful a» the biow of a club, sod the extimste of the 
damages by « court or jusy an tems of moncy iso 
‘Mr Goodricht has pointed out, “10 more dificalt « 
problem here than in acy case of con-pecuniary damage— 
a broken leg or a bruised bead.” ‘There 1%, howeves, 
& word of waming utered by Canooa which is appro- 
pptiate to teproduce here. “If en objective cause fot 
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31 LAW AND THE SOCIAL SCIENCES 
‘complaint is not found,” he writes,” “ nothing is emer 
than to sttribure the difiulry to nervous factor... 
‘The assumption that emotional agencies ase crating 
mischief in the orgunisea should be a fest resont—an 
explanation which is oftered only after every efort bas 
‘been made to find another explanation. And even when 
the ctuse / arczibed to fear or mge or some other stzong, 
feeling, proof for that conclusion should be carefully 
sought both at the souzce of the teouble sod ia the effect 


, Tn easly English law and other primitive 
systems che Labilty for damages sesulsing from positive 
acta was abtohite, irespecuve of tora fault.“ During 
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provide that “if 2 physician operae oo a mun for 
‘a severe Wound with 2 bronze lancet and cause the men’s 
deh ; of open an abscess {in the eye) of a man with 
‘a bronze lancet and destroy the man’s eye, they shall cat 
‘off his hands.” As Eoglish law developed, this rale wis 
generally modified, although es ate az 1892 the medicval 
ule was invoked—unsuccessfully, however—in Stanley 
Powell’ where it was asserted that in English courts a 
‘ples that there was neither negligence aor an intent to 
do harm was a9 answer to an action which charged the 
defendact with having butt the plaintiff's body. Io 

en, an individual vo-day isnot liable for harsn caused 

bim withoue fault; be i, boweves, Hable in certain 
‘circumstances for ham resulting from his failure to use 
ordinary care, ‘This liability was practically unknown 
ptior to the ninccenth centasy.” 

“The gist to-day of the action of negligence therefore 
is the failure to exercise ordinary care. In determining 
‘what is ordinary care the courts use, ia part, an objective 
test, Ondinaty cae, they say, is such care as an ordinanly 
prudent person is accustomed vw exercise uader the same 
‘of aisuilar circumstances. “ Negligence", Baron Aldes- 
won? has declared, “is the omission to do something 
‘which 4 searonahle man, guided upon thore consident- 
tions which ordinarily regulate the conduct of human 
faite, would do, or doing something which a prodent 
and resonable man would not do.” The man of 
‘ordinary prudence {s an old and familiar Sguee in the law 
taxd from all eppearances he will have 1 long and troubled 

wifiQO AG Cs Rll dM Ha a ay 

wBels Oe Neale ed Dome te Une of Tore (oh 


tLe tes us 
Yip Rp Wate Werke, 18 Ba. 71, 784 0498. 








tq LAW AND THE SOCIAL SCIENCES 
Efe, At the preseat time he also appears to be essential 
‘to the legal process. If the judge, in instructing the jury 
‘with respect to ontinary cate, should tell them, “In 

‘whether the defendant in doing what he did 
‘used ordinary care, you should determine whether in 
‘the same ciroumetances you would have done what he 
did”, the defeodant’s sense of justi, since such = 
standard would be t00 waceraia, mught well be outraged. 
SE the judge, howeves, tcl the jury that in dealing with 
the quados of onlimzy care dhey ate to detennine 
‘what the tan of ordinary prudence would have dooe, oF, 
in other words, apply an objective standard to the 
defendant's conduct, the defeodaat is more or le satis 
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in an analysis of the prudent man concept. In certain 

siuations ‘where the application of the concept is called 

for, the peychological investigator esa reproduce tbe 
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PSYCHOLOGY as 
ciecumetances of the exse aed dercamine 

what « particular coune of sctica would be. The 
situations where this could be done, however, appear to 
be relaively few and belong to the distant future. 
‘Today paychology docs, however, have a minor con- 
tribution to make with respect to the concept of the 
prudent man, 

‘Although the modem study of chaeacter may be said 
to begia with Francis Bacoa,‘ the subject is will io & 
formative rage. In the nineteenth cenrury Galtoo* and 
‘MII both made contributions to the subject, but it was 
foot until the twentieth century that the Geld atemcted any 
considenble stceation, ae ice Se wo af 


‘Shand,* Paulhan,? Roback,* Soenece? Klages Devry: 
McDougall," Downey," Keetschmer,"* ier” Md 
the foundations for a scientific approach to the question 
sed pmesed I an soce ot Tow fora. 
pritaacy traits have beea sended extensively but 
Lcd station fas been paid vo fr to peudenee,‘Thars 
is general agreement, however, on the point that pra- 
dence, or emition, may be regarded as a form of fear." 
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(On the precise question of pradence this is the most 


‘that psychology caa offer the lew wich cersiaty at the 
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Preseat time, altbough, as the peychological enalysis of 
chatacter proceeds, its conmibution will in all proba- 
bility increase, Bot its present oering 
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ided that the emotion of feat shall be che standard by 
which enaduet ia to be measured. The brave or the 
bold man is held lable if harm resutts from his actions; 
the timid man is caonerated. Fear sx the basis of 
conduct is not, however, peoubar to the law of negli 
gence. It lis at the root of all, or most, of the mules 
‘imposing lability upoo individuals for the consequences 
of theit acts. The lew does not look with favour on 
the individual who is inclined to put his doubes and 
aside and take 1 chance, Ja popular opicion this ix 
perhaps 20 inversion of valves. Beginning with ‘Theo- 
Pas’ the tai oc comsnly san, end not the 
‘man, who bas beea the subject of condemnation 
at the haods of chasscter analysts. But the law’s anxiety 
for vecuctty of interests has ‘upon it to take the 
‘opposite position, Pchlogy may tome dey be tie 
0 show ua whether or not the choice was a wise one. 
‘The legal aent who ess 0 peycholgy fr x 
‘opinion on the validicy of the peychologzcal assump! 
ged in by he coke qucey domes Se poh. 
logists have in few instances specifcally examined the 
assumptions, and that be must humself apply the gencral 
cooclusions of psychology to his problems, This is a 
condition which is suttounded with many dangers, unless 
the legal student has beea also competently trained in 
poychology and is able to evalnste critically the material 
‘which confronts him. In some cases, however, the 
evalts act s0 genenlly agreed upon—ench a8 the 
conclusions of the peychologists aod physiologists in 
smgardto the effect of fught on the hainaa organisis— 
that the possibility of misinterpremtion of other emor is 
slight. Buz cases of this type ate comparatively tate, 
* Angas, A Bake Chm (90.4 
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and the development of legal psychology is greatly 
handicapped by the fact that able paychologisns have 
given so line of their tention to the objective verifict- 
‘ot of ga rls founded on pryhologal sppolons 
In « few insaners, however, when problems 
have beca caied to theirattention, psychologist, by objec- 
tive analysis, have given direct asistznce to the cours, 
(One of the moat succestful of such inseances 1s the 
cechaique developed by paychologiots for the mesuure- 
ment of confusion berween suis uade-names, When 
the tde of goodwill of x particalar business has been 
venereal asound a tride-name, and a ival cancern sttempes 
to mazket goods under « similar teade-name, a court will 
eatin the cival concern from the use of the name, if it 
is apt to mislead porchssers. In practice, the judge, 
ater heating the esumony of witnewes who had been 
confused, weighs the evidence, adding to it his own 
apinian othe ution of confi, ad the det oF 
‘not rentatin the tee of the maine. Prychologins 
have now brought forward, a8 an ad co the court, 
4 cacefil technique for the measurement, on sn objective 
basis, of the scmal confusion, if aay, The problem was 
first toggested in 1909 to psychologists by Edward 5. 
a. member of the Chicago Bar and the author of 
Goodwill, Trade Marks, end Usfair Trading (1914). XE 
‘has attracted the attention of « number of p 
panioularly Pryotert and Bart,’ who have worked ont 
4 somad solution, 
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Jn the test employed by Paynter, tradenames typed 
0 tlips of white paper, with the dosigastion of the 
article appeating directly beneath the tade-mame, were 

‘to the observer at uniform time intervals; 
immediately after the showing of the last slip a second 
list was preseceed in which the observer was asked to 
indicate the names he had seen in che first lin. The 
observer was also requesced 10 grade the slips in accord 
ance with his degree of ceraunty. In the second lin. 
ames were used wiuch were new, those which were 
imitations of names on che first lst, and those which 
‘were duplicates. Two groups of observers were used : 
thove who had beca informed that imitations were 10 be 
shown and eise who were not, In a wcond test 
Paynter required the observers to arcange pats of 
‘teade-names in an onder acconding to their likelihood of 
‘confusion. In the frst experiment Paynter found on the 
srvemge that thove unaware of the presence of imitations 
confuse 44 per cent. of the smications with the otigitals; 
those aware of the presence of imitations confuse 23 per 
went, The results of the secoad test were confirmatory 
of the results of the first test. 

Burtt presented a list of trade-names to the observes, 
followed by a second Uist contuning some duplicates of 
Ghote in the fit list, some new names and vomne similar 
names, His test was conducted ia connection with 
pending litigetion' ; the name of the plainnif—Citizens’ 
‘Wholesale Suppiy Co.—was given in the fist lst and the 
‘name of the defeodant —Consumers’ Wholesale Supply— 
sppesced in the second ist. The obscrver was tequired 
to judge whethe: he ind seen the names of the second 
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list, An index oF norma] confusion was 
‘obtained for the experiment if the observer stated chat 
2 pew name had been seen of that a duplicare bad not 
been seen. In the particular expesinent aomal confa- 
on was 10 per ceat. The Tiigared oames yielded 





‘ame is an instance of the direct aid that prychologiita 
can reader to courts. Tn this particular Geld, however, 
the courts have thown 0 inclination to benefit by the 
tendered assistance. Judges still entertain che belief 
thie thele own catimate is the bert mearurcment of the 
degree of coafision. 

$0 far we have considered examples not deswn foom 
the field of evidence, Te is this Geld, however, because 


‘major attention in attempts st peychologico-tega) syn- 
thes. Vallee the genera tionship of bw 
perchology, it spose co spprosch the rlienhip of 
poychology and evidence in s fairly complete and systemu- 
tu manner, in the sense that a page by page (or rule by 
tak) search of a treatise such a3 Wigniore’s Pocket Code 
of Beideat will yield all, or neatly all, the mules into 
‘which prychological sssumptions enter.” A preliminary 
* ta. 


PSYCHOLOGY a 
application of this method, however, indicates that rules 
of this character are 30 oumerous thet # would be 
Jimposdble to gire them consdecttion bere; the 
Giscunion which follows is confined, therfore, 10 


examples. 

‘We will begia with the important subject of memory. 
In this conection there ae three Frequest situations with 
‘hich the couets kave to deal: (t) when a witness has 50 
‘present recollection bat offer past recollection, ax when 
hex 
tion while my recollection was fresh ; I now femember 
‘nothing, but can ofe: my prior recollection as embodied 
jn the memomadum™*; (2) when » witness has « dor 
‘ant recollection which he wishes to sefteah, revive or 
spe by looking» muon or othe 
and (3) wheo itis desived to cet a witness's o 
leon ‘The rule which the courts apply af 
Ceetiooned wih ts hind sinacia is perha te most 
difficult to estimate in paychological terms and will be 
comsidened Gest, 

Ta testing 4 witness's expacity of recollection it ia 
proper, ia the discsetion of the trial court, to cro 
examine the witness upon his memory of events eatizely 
‘unconnected with the event toward which his testimony 
swan directed. “Repeated instances of intbilty to 
recollect give the mght to doubt the conectnrss of an 
alleged recollecion of ¢ msterial fac,” writes Wigmore," 
“ the force of the instance depending on the greater oF 
leas probsbility thet the one thing could be forgotten 
‘while the other i nemembered. Some of the most 
effective exporures of false testimony in the history of 
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psychological standpoint this mule is founded oa the 
saramption thar * memory” is « unitary factor and that 
sn sodividnal possesses 4 genently good memory, a 
gramaly bed memory, or » ope of mame Wing 

two forms Accordingly 
‘Ro mle Hu bom eae Sy Hanes aad Seog 
fon the ground thet its assumption is derived from the 
defunct “faculty prychology”. “The deparmare for 
limbo of faculty prychology,” they write, taking with 
it the facalty of memory, indicates thet crocs-eramination 
+9 other instances of forgecting, unrelated in kind to the 
facts of the case i suit, is a waste of time” In addition 
to their belicé that the so-cilled faculty psychology is 
ao longer with ux, they bring forward, ax evidence that 
menoory is not 2 usitay factor, the general conclusion 
of peychologisa that there is ine if any transfer of 
‘taining—that is, for example, the old belief of teachers 
that eatining in the reading of Latin tnd Greek made 
possible 4 teanafereace of the taining 10 another fcld, 
such as mathematics. Hutchins and Slesinger chesefore 
conchide thet “ cross-examination of memory may well 
be confined to facts closely sialler co those i is cased 
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ag —-LAW AND THE SOCIAL SCIENCES 
‘the witnem has remembered in the case at bar.” These 
deductions appear plausible bot it would wom wiser, 
before ouggesting « codification of the ru, to asccitalo 
‘what has beea demonstotted by psychological exper 
‘ments on the prose point. 

Tis troc thar the faculty peychology, with its concept 
of mental activity derived from a emall aumber of 
diferent powers, ia genenlly regarded as having been 
Aina aod the ce ccc hat canbe decid 
aguiort is to descetbe his work s3 an 
Ooo of the doce of facies, Neveselen, by 
whatever maine peychologies eaty choose to. descabe 
their wotl, the facalty theory with ies corollary that 
formal powers function unitatily, is still to-day an 
‘esvential patt of prychological doctrine. “On arnving 
‘the present day, a0 doubt, we find the doctzine of 
fuoulties* everywhere mentioned In terms of keenest 
reprobation”, writes Spearmac," who hes siodied the 
survival of the theory with expecil care. “Such 
boutlty, howeves, shows itelf on closer examination 0 
be cotionsly concentrated against the nem. Jost the 
sane sctnal doctrine is el freely accepted undet very 
‘tuinetous synonyms, as * powers’, “ capacities, “abil 
tes’, *propestica’, and 10 fom.” Despite all protests 
to the contraty, this ancieat doctrine has in good truth 
rot even yet been abandoned. Modern auchors soem, 
sather, to have been iacapable of sbandoning it; for 
they heve discovered nothing acceptable to take its place, 
Really, they have done 10 more than seisx in effort 10 
express it with sigid precision.” Ja 4 er sod, 

3 Bil, thn ence te fe eve eas «oma 
ba eli Tsey Was Goa 


Fhe Rew "iain a the Prep f Copan g9) 3. 








PSYCHOLOGY 95 
Speatomat made alice rstiatical nalpsis of the facultiea 
advocated in curvest lieramce and cow receiving the 
most genen! suppor. He found that « “memory 
faculty", i the thirp-ehree promizest publications 
analysed, Wes advocated sinciren tmes <3 against 
saeen times for its neaerst compensor the “ intellect ", 
‘The argument that the rule pemmstting a general exemins- 
dou of u witnest's memory sbould be abandoned o 
modified becmse st is supposedly desived from the 
toc faulty prrchology i eestor of File or 0 
‘weight, since the psychologists themscives have not 
abandoned the doctzine. 

Bot when we tum to the experimental daru on the 
point we find tht even to-day these is lide assistance 
bene, Most ofthe shudies are devoned to ascertaining the 
degree of corelacion among the difercot aspects of 
memory. Eazliee students concluded, for example, that 
an individual might bave « good memory for words bot 
‘ot for faces or numbers. Thos Wiser,’ in a pioneer 
study cooduded that thece was litte correlation, although 
hie added, "the whole subject of memory teva needs 
farther consideration before poritive conclusions can. be 
reached.” Bennett,” however, in a later study found 
ww high degree of comelation. " Achillest coucladod that 
‘uo individeal who recalled ot recognised one matesiat 
‘well may or may noe recall or recognize ancther material 
well, Lee's! experiments indicated that recall and 
recognition, while associated, ae nevertheless distinc, 
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a6 LAW AND THE SOCIAL SCIENCES 
‘The memory leaming tex employed by Garret 
uggested that oxemocy consists of aclatively specific 
abilities instead of being a unitary trait. Johannsen, 
Stisling and Levine* conclude that memory ability is not 
1 general fuctor bat is more o lest specific for the type 
of materi learned, Spearman,’ however, found 1 
general meroory factor preseac in ccala types of mem- 
otizing athough he concluded that “the tendency to 
retain dispositions . . . bax shown itself aot to porscss 
aay... . fuacrional unity (though commonly asramed 
to do v0)” Casey, a popil of Spearman, ia a careful 
and imponant experiment, found that “ there appeatt 
to be a very small general memory factor.” Starch,* 
after a sarvey of the experimental data since Wiaser, 
reaches the general conclusion that tbe import of the 
tetearches up 10 the ptesent time secins quite certainly to 
or that the igher mena species ax nthe whole 
tather closely cormelated.” Finally, Kelley,* 
fmauhessosdy pul thous of Sere fas tat 
memory facility ig a factor opestting wit 
reference to words, numbers, and spatial mated ; in 
brick, operating in connection with all the matezial with 
reference to which tests wece mace. The claim that one 
is pomesced of ‘memories’ eather than a memory 
“ sbility” would not seem to be fally justified,” 

‘We may therefore conclude tha: upan the basin of 
these hopelessly coudlicting conclusions there is no ground 
peg fon see ome 9 Bf Bl 
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PSYCHOLOGY a 
for muggesting the abendonment or modification of the 
Tegal rule with respect to the testing of + witnen’s 
capacity of tecollecuon. Ie is not for the legal student, 
in casea of this type at any rate, to choose between the 
competing claims af psychologists, especially when those 
claims ase apparenciy based oo experimental data, It 
‘might be urged, Lowever, upon the analogy of practices 
jn the so-called exact sciences, that the law, because of 
the conflict of evidence oa the point, should modify ot 
abandon the mle. Tous argument is based upon the 
stssumption tbat in the Geld of the exser scuences a new 
principle is not incorporated isto the canons of estab 
lished principles af the evidence in support of it is 
conflicting. Bot even if this ss the geaccal practice in 
the exact sciences, it not « pracuce which should be 
followed in the presect case. The evidental rule with 
respect to memory is the fruit of generanons of expen- 
ence and in practice the coocept upon which it i based 
has proved a vahuble device an the legal procers, 
Because prychologusts are unable now to make up their 
iinds about the validity of the concept is no resson for 
the law to diseand ic, especially when the law's experience 
can be sct against the psychological confit, and the 

sts offer n0 substimse to take ats place. Of 
‘cours, if the psychologists establish 1n the future that 
the legal concept {s entirely wichout foundation and that 
the tumphs which the law now credits to it were 
‘secidental in nature, the concept should be discarded 
inrespective of the fact that paythology may have 0 
substirute to offer. But the possibilty of the rule's 
tulimate discredit appears to belong to the distant Future. 
‘The counts should welcome the available assistance of 
Pychologists move freely than they do, but thene ace 


ash LAW AND THE SOCIAL SCIENCES 
certamn exinimim requirements which che law must 
ceatablih for its own protection. Wigmore’ har ug- 
gested the slight condieion that che proposed tert or 
‘onclusion be an sccepted one in the Geld of peychology 
and that it have 4 reasonable aneasare of precision in its 
indications. This condition is nat met in the peesest 
eae, 

When s witness offers his past recollection, as 
cnbodied ia 2 memorsedum, the courts, before admittlng 
fg, soqaine that it have been made whea the matter Was 
fairly fresh in the recollection ; but each case is judged 
on its own merits, Tins, # wemotandam made five 
‘month after the event it describes han been admitted"; 
it has also been ruled out® In this connection, the 
experimental suudies which have been conducted by 
Ebbinghaus,* Radossiwljewitsch,’ Finkenbinder,* Bean,’ 
roaland,* and othess, on the rate of forgetting are 
sigeiScant. Ebbinghaus's pioneer wudy in aM 
cated that the process of oblivincence was tubject to 
definite measurement. Ebbinghans memorized nonsense 
syllables until he could repeat them once comecdy, and 
then measuted the tate at whick he forgot thers by the 
mount of time tequired for re-leaming them at diferent 
wal i 
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inservale afr the original memorizing. He summarized 
his teaulrs as follows : 


Cm pel arg eg sd 
pee es wee one 
‘to be expended ‘be reprodnoed a 





Radossewljewitsch, who wed nonsense pyllables and 
postr, found that, in regard to the meaningfil material, 
oothird was forgotten in two days, ope-balf io veven 
days and three-fourths in thirty days; one-third of the 
meaningless material was forgottca in one dey, ote half 
jn six daya aod foar-lths in thiry days, Ebbinghaus’ 
‘came to the geneeal conclusion that the ratio of what 1s 
retained to what i forgorten vaties inversely us the 
logacithm of the time, No later experiments have ever 
‘napogned the validity of this conclusion, which, however, 
‘only sues the rule with respect to changes of rate aod 
does not refet to an sheolute rate. ‘The results ofall de 
‘experiments undertaken to date make it clear that the tate 
of forgetting varies with the material learned, the method 
bby which irs learned, and the individual who leatms it. 
‘The mate is, however, always fast at first, and thea 
hhecomes progressively slower, At che present time, the 
experimental work on the subject is still too limited co 
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be of peacica exsimance to the court, bat enough has 
been accomplished to make it apparent that the curve of 
forgetting may in tine be safely utilized io detemnining 
matter was faldy fresh in the recollection. Appurcatly, 
ft memotandum was not made withio a week after the 
‘vent it might just 22 well not hive been made for 
month, 
1a pecmittig a witnets to reftcah bis recollection by 
consuleing 1 memomadum, the court ate in accord with 
om Percoll nowinige. A disionon 
Soon costes oe ey 
ral which isthe tepeodoction of what as ba 
Acamed, acd remguiion, which is recall with a time factor 
tdded, or an awareness that the recall relates to past 


experience. Ie is with tar the lew is 
prledpally coctoed fo ag « witness to zevive 
his recollection, evidence is clear 


dasa Ge alowigg vs be broght te mind what fos 
been forgotten, the law 1s following sound prychological 
proceduse,? 

‘Another important prychologicsl concept from the 
field of evidence is the idea of “ consciousness of guilt ”. 
"The basis of the idea is stated thus by Wigmore" : 


A ceunsual at lenves usaly oc the mind « decp teat, 10 the 
supe of « conscious of gull, and from the conscious of 
(gall we ump argue to the doug of Uae deed by the becer of te 
{Saoe, The rllanee a aot upon the testznoanl edt of the Pesan, 
bout upon peychologic force closely analogous to the forces of 
emer] owe, AL an az lnevss sy pack tg the apeochlew tes, 
‘0. evil deed leaves na mark in the erindow'e consclomoen. 
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Flight is frequently relied upon to show consciousness of 
guilt, ethough the rule is broad enongh to admit aknost 
any type of behaviour. “Flight from justice, and its 
snalogous conciucr, have always been deemed indicative 
ofa enescionsness of guile”, waiss Wigmore.’ *'* The 
‘wicked fleeth when no man pussucth ; bor the sightsous 
are bold at 2 lion.” Ia our primitive symem of lew, the 
sccused who fed, whether innocent or guilty, muffered 
forfeiture and escheat ; though this was rather 2 mode 
of deterring him frora refusing to appear for judgeoent 
then evidential rule. Ic 1s to-day uaiverally conceded 
that the fact of an accused's fight, escape from custody, 
existance to attest, coccealmest, sseumption of a fuse 
same, and selated conduct, ase admionible as evidence of 
conscioumess of guilt, and chos of guilt tele.” Abbough 
evidence of fight is admissible to show consciousness of 
guik, evidence that the defendant did net fc 15 aot & 
itcutmatance which the jury omy consider 1n «rs detet- 
tmination of the ianooeace of the defendaat.* That the 
defendant drank to excess after the event," thet he ofered 
to take s whipping of thiny-nive lashes ifhe would then 
be diacharged,* that he fusnished the parties 
‘with him with money to lesve the state, that he teanbled 
‘and showed confusion before and et che time of his arrest? 
‘that be was nervous sad showed a great deal of feat,’ 
that he took 20 part in the neighbourhood search for the 
<hild alleged to bave been kidaspped by bam," that before 
Op ox men p re sce va fe, we cmc 35 Aw ep 
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sot «LAW AND THE SOCIAL SCIENCES 
‘bls artent he " tucked his head ” when told of the arrest of 
‘snot, are some of the varieties of behvious which, to 
‘onr court oF another, has indicated 4 sense of guilt. La 
‘the Sacco-Vanaetti case the Commonwealth attempted to 
show a consdousness of guilt érom the alleged anxiety 
‘of Sacco and Vanzetti on the evening of their arrest, and 
from the lies they told. The defence cooteaded that 
‘their conduct was cleasy explained by the fact that they 
‘were * Reds, in terror of the Depaztment of Justice.” 

Before eximining this concept from the paycho- 
logical standpoint it may be well to point out that the 
soar are quite aware of its imitations.“ The conduct 
of one accused of crime is the most fallible of all compe- 
‘tent teatimony ”, declared Ormond, J. many years 1go. 
‘Te gene ude ofthe cous om hs pot has et 
‘vith the express approval of Wigmore, 
tells ws”, be writee,*" that no fixed relations of inferences 
‘an be predicared for the same conduct in diferent pet- 
oon Ths heecirpeeecen oe Gare em 
‘opposice psychological conditions. This wont of evidence 
Sn admitted because there isa certain degree of uniformity 
in its meaning, but the vaiations frorn uniformity are #0 
frequent, aod depend so much upon personal character 
and logical circumsances that 20 fed cules thould be 
Ieid down, Repeated judicial warnings tell us thet the 
evidence is terely to be estimated as best we can ia 
the light of our knowledge of human nature in general 
and of the scoused in particular.” In 1 comparatively 
seorat cise the Commonwealth astempted to show 
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SYCHOLOGY “ 
consciousness of guilt by proving thar the defendent 
irplayed uerrousness when a bloodhousd was utilized 
to ttuck down the persco who bad burced a bare, aod 
‘thar when accested, he exclaimed, “Ain't chis hell!” 
Both items were held inadmissible, the nervouseat 
because it could be scoounred for by the defendant's 
smaicty about his wife, whom he had brought to town 
for dental work, aed the profine expression on the 
ground that “It would be hard to umagine anything 
‘more calculated to make one nervous than to arrest him 
for « grave crime, particularly if he kew hisuelf to be 
innocent; and whst would be more catural than that be 
sbould make some remark exprestive of his surprise 
sand retentment because thereaf.” 

‘Does peychology offer any daca which substantiates 
‘ot ampugns the legal concept of consciousness of guilt? 
This question was investigated by Hutchios and Siesin- 
get’ in their notable series of articles on the law of 
evidence. These authors did not, bowever, bring 
forward any objective evidence, although the avaiable 
studies of word-essocation, inhibrion and self-conteal 
{indicated that the legal concept rested on sound ground,” 
but attacked the problem from the standpomt suggested 
in the Sacco-Varsett! and eaclier cases, aamely, that 20 
equally plausible bypochess can be offered, not involving 
guilt, but quite aa adequately explaining the observed 
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so LAW AND THR SOCIAL SCIENCES 
‘aben consciousness of gait is relied on by the prosecu- 
tion, caseful attention be given to the alizmative explana- 
donk of his conduct advanced by the aocuted, including 
such daa as may appesr through « peychiatrc examina- 
Since the appeanunce of the stody by Hutchins and 
Sledlaget, important investigations of the problem from 
the peychological poiat of wiew have been undertaken 
by the Russian peychologist Luria, and his conclusions 
have recently tea made available to English reader ia 
4 tranalstion by W. Hooley Gantt" In connection with 
his snalysis of the problems of disorganization of 
bebrviowr, Luis lavesigated afc a coal and the 
resol of his studies go fur towards confining the 
validity of the legal coocept of consciousness of 
Daria and the courts both sssume thet a crimioal act 
Teaves a trace in che organisen ; ia the eyes of the courts 
this tice may 10 influence subsequent behaviour that 
such behaviour may be used 5 2 basis for inferring the 
camenstian of tbe crime. The validity of this inference 
is precisely what was investigated by Lorie, “Can 
the psychologist”, be asks, “studying the affective 
‘aces in the criminal objectively establish hin partcpa- 
tion in the crime?” This is a question which other 
from ume to time, with the utiliation of 





paychologists 
different methods, have attempted to answet.' 
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ctisinals who hed already bees Liberated. He was also 
able to obtain criminals before they were questioned by 
the police and before they were told of the cme of their 
aerest ; in some cases he was sble to repeat che experi- 
ment after trial, Fioally, be was able to subject to 
capesinent # sumber of suspects who were not guilty 
‘but who had nevertheless been arrested. During the 
five years of his investigation be collected material 
relaisg to shout Sfty subjecs, the majority of whom 
‘were murdesers, of suspected maanderecs, 

Tn bis expetiments Lucia attempted to anewer two 
qnestions: (@) Cook’ be objectively establish the 
eymptoms ing in the sesponse to the critical 
signal, wo that he could diferentinte che partic 
itninal from an inaocent person? (@) 
objectively catabtlsh thera under the condious of that 
existance by the mbject who ix trying to conceal the 
appearance of the compromiting affective traces? Hip 
method was to eubject the suspect to « word-eumull 
feat, in which some words wete neutral with tespect t0 
the crimne situation, others were intended to dizectly 
simulate the affective traces if the suspect was connected 
‘with the crime and others were doubtful. The results 
of iments were highly successful, In almost 
all the instances the affective traces of the crime were 
‘manifested in the expetiments by a group of objective 
symptoms. “We ae now convinced”, be conchades, 
‘hat by a purely experimental method the peychalogist 
is able to answer positively the question of the possi- 
bile o€ an objective diagnosis of crioural partic- 
ption” 


aia found genecally, on the basin of his entise 
‘work on buman afec and confi, that an individual who 
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fhas committed a crime expeciences an aficct and a dis- 
‘ngatimtion of behaviour to 2 degsse which cannot be 
‘compared with aoy other class of behaviour. ‘The 
ctiminal, a8 be points out, is certainly far from being 
indifferent to his experiences ; on the contzary he pots 
Himself in an active relation to this expesicnoe; its 
‘rauma, arging him into activity, conditions the dynamics 
Of his behaviour. The acute state of the trauma, Lucia 
believes, complicited by the necessity of concealing it, 
creates in the criminal a state of exceedingly acute 
affective tension ; this tension is probably cxaggerited 
because the subject is under the fear of revealing his 
crime ; in Lusia’s experience the more serious the crime 
‘the more tmarked the affect and che grestes the danger of 
disclosing it; the more this complex it sapptested the 
more it tends to destroy the most important meuro- 
dynamical functions, 1a Luci’ opiaian the suppression 
(of the complears is innuferble and the subject experi- 
acing them is certainly not is a condition to remain 
ppanive during the course of this afect; be must orleat 
‘himself wo that ke can discharge the tension and save 
hhimelf from an external play of excitation, which 
isorganizes his behaviour and keeps him incessaatly 
‘under the fear of detection. Luria concludes that wach 
‘tention is undoubredly one of the most sezious factors 
for the crimina! in the reengnition of his guilt. 

‘The evidence brought forward by Lusie strongly 
confi the soundness of the legal concept of conscious 
‘nese of guilt. Law and peychology wart with the same 
axgamption but by diferect methods seck to seach the 
same end—establishment of participation in the crime. 
For the law, che unwitting behaviour of the muspect, 
correlated with the imagiced behaviour under the same 
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Giroumstances of the fictitious normal man, i utlized 
a8 the basis fos the sacentainment of guilt. The peycho- 
Togist, on the other band, subjects the suspect and a 
‘control 101 carefully conserucred test and on the basis of 
the bebaviour manifested by the suspect during the text, 
correlated with the control's behaviour, determines gilt 
for non-guilt, ‘The essential difference lies in the fact 
that the peychologists' mechod rales out the alternative 
Lbypochesis, which is the defect of che legal method. 
By proper safeguards the law cas, however, minimize 
‘tis defect to the extent that the danger of a miscarriage 
(of justice on this point is seduced to « negligible 
factor, 

‘As a fut exasnple froma the Beld of evideace, we will 
‘consider the rules governing the testimonial qualifcationa 
of wimeses. A testimonial assection, ax Wigmore! 
‘hax shows, involves three elements, A, for example, 
fon the witness stand sates ther B shot C, ‘Three 
‘procesiea sur involved in this seatement : (1) observation 
“A mst have observed the shooting ; (2) recolliecion— 
‘A smust be able to secollect what be has observed ; and 
() commusication—A ax a witness must be able to 
communicate what he has observed to the jury and the 
court, A witness most therefore have the capacity to 
obverve, recollect and communicatc, or be cannot 
qualify.” An obvious exumple occu’ when # wittcu 
is offered who is suffering from e revere fora of snental 
disonder. But the rule is as well ihuserared by lem 
extreme case, A is put on the stand to testify whether 
(or not 2 signal light at a cestain moment showed red of 
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tiogulsh ted from geen in teams of their md or green 
‘components, then, in this instance, A lacks the capacity 
to observe and is ineligible as a witaes. In addition 
to these geneall miles, some cours ins: that the 
‘witness muse posese a Gronl sexponsibilty to speak the 
ruth, 

‘Although these is, In the decided cases, smoch dis. 
custion of the rules, ehcy are in pracice exceedingly 
flexible ; their application is largely left ro the discretion 
‘of the trial court, and cases ate seldom severed for 
rulings on the eotaperency of wisiescs. Not so many 
year ugo, it was the prucice of the court to exclade the 
‘witness absolutely if he suffered from some derangement 
cor defect. Thus in r842 Greenleaf,’ ratumning up the 
law, declared that “Te makes 10 digerence fzom which 
cause this defert of annderstauding may have aren ; cor 
whether ic be temponuy aod curable, of permanent 
‘whether the pasty be hopelessly anid or maniac, of only 
occasionally insane, a8 2 lunasc ; or be intoxicated ; of 
‘whether the defect aces ftom mece immamcity of 
iawellec, 1s in the cae ofchildcen. While the deficiency 
of undentandig cuits, be the canse of what same 
toever, the pervon is not adiinsible to be sworn as a 
vwitnest.”| But this aacest rule has now been modified 
v0 ws not to exclade a wimness absolutely ; the court now 
tule in each case, pechaps because of an already felt 
influence of pepchology, whether the witness is trust- 
worthy with texpect to the point on which his testimony 
is offered, notwnbstandiag bis defece or decangemeat, 
pqBRieCMeh hs aa Mmaeencc mem aca 
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PSYCHOLOGY ar 
1 sufficient understanding he is petmitted to testify; 
if they do 0g, then he is ineligible. Te will be instructive 
0 examine several canes i order to uoderstand the role 
jin ection, A negro boy" was offered as a witness, und 
‘the coust saked che following querions : 

Whet is our nome? William Howard. 

Wire you soar wish she otter witnesses wile age? 
Yea, sit 

‘Haw old oe yon? Ten years old. 

‘Do you know what it sian: 10 be s2crn? No, tit, 

Doyo keno what you mean oer you hold xp your hand 
and tabs th oath? Yes, tix. 

What is it? Tell the trath, 

fo mere not te sal the teath, wbat would bv done to 
an? Tdon't know, ir. 

Wn it be wrong? Yes, st. 


‘The court held the witness ineligible on the ground that 
ft could not be inferred from his enewers thet he had 
4 suffcicut sense of the danger and wickedness of flee 
swearing or that he comprebended and appreciated the 
sanctity aod obligation of an oath. ‘The court stated 
that the promise to tell che truth must be made undet 
“an immediate sense of the witness's respooubility 
1 God™ and “2 conscientious tense of the wickedness 
of falsehood *, 

in another case, Payer v. Statn’ the following quet- 
dons were asked by the prosecuting arromcy : 

Till his man yur name, Levi Palipe 

Hew old ee you? Seren yeass old, 
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at‘ LAW AND THE SOCIAL SCIENCAS 
When was your birthiag? On Tenendsy, I think. 
Teast tell you just when it was, bot it wat oa "Timraday. 
Is it wrong fe sll sory? Yes, nit. 
Wat becomes of beps that elt stores? They look 
them up, 
If yon are goed and de, were do ou 307 Go to Heaven. 
Do yon hace Sess Pree beer? Exception by defes- 
dnt) 


‘Ae thia polat, counsel for the defendant, posably with 
the case of Will Howard in mind, asked the boy these 
questions 

De you kas: what the ponsbovet is, so, for tein He 
in eoark——gon do sew thst, do you? (No answer.) 

‘Then you don't kaw ait the penlly far pewry 1, do 

ges? (No answes.) 
‘The comrt held that Levi Philips was a competent witness, 
Te diniogoished Levi's answers from Will Howard's, 
(00 the ground that, whule both witnesses knew it was 
‘wrong t0 tell # story, Wl Howard did not know that 
any penalty would attend if he did 40, bot that Levi 
Iknew he would be locked up if be told a story, 

In Peep v. Hades,’ the tule is iastrated from 
difeccst angle. The witness, Switer, was forty-two 
yyesss old, Thiee physicians examined hum and reported 
that he had not the mental capacity 1o make a choice 
between tight and wrong and adhere t0 it; that he could 
‘not reach 2 logical coaclusion; that he would justify 
himself in doing wroog; that be had the mind of 1 
ioe yearold child; that his mental ability was ot 
beyond the third grade; and that he had the mental 
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ability to make 2 comple observation and a recollection 
sufficient to communicate his observation. The court 
‘held that he was a compenent wimness: 


bea een told by hose in jul hac he would he ¥wom before Che 
‘Lord Jers Chat fo swvar to the treth, It srems appercar Cat 
eld pry oa el aga en of th oiganon un ot, 
‘he cbjecuoe fo hus eompeseacy © Wikieu wad 
propesly ovesmled. 
i 


the energy of paychology hes gose snio the construction 
of standard tests designed to measure intelligence, In 
1908 Binet’ published his inoportant article on che develop 
tment of inteligence in children un which he explained 
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24 ‘LAN? AND THE SOCIAL SCIENCES 
<atize problem, late p ayey ipesed 
I adopted by the cours ia place of thelr present hap- 
hazard and almost meaningless method of diagnosing 
mental age it would provide x cectain, standard, aod 
scentibe method of answering the question before the 
court, Its reliability eed utility have been thoroughly 
teated in the school systems of the world and in the 
‘univestit ; it has also been widely and successfully 
‘wed es x test for vocational fess. The teat ix simple 
‘to use and requires only a few minutes to apply. Its 
adoption by the courts would eliminate the occasional 
seversls on rulings of mental competency. 

Tr should be plated ou, however tht the Stanford 
Revi bat oon lmiation fon che gal etdpole, 
‘The test is designed to measure i 
Fpl ta wee ts or v lth Sot het 
‘ot the witness bas the necessary competence to 
observe, recollect and communicate. It will not, 
bowere:, inform the court whether or not the witness, 
if child, reales the obligation of an oath end wll cell 
a cruthful story. To mect this problem the courts will 

apa have to avail themselves of the tests designed to 
the koowledge and attitude of childeen 
towards moral problems. ‘These tests have not beea #8 
‘widely employed as the intelligence tests, but their tesale, 
‘on the basis of thorough checks, have been foued to be 
‘sccusate.' Such tests provide a far sounder basis for 
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Tk should be pointed out also thet if the tests are 
adopted by the cousts they will inevitably be extended to 
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PSYCHOLOGY a 
‘uations other than the detecmrination of the competency 
of witnesses. This, however, ie no argument against 
‘their utilization by the courts. It may demonstrate, 
indeed, that other legal rules or concepts aze antiquated. 
and nzed revision. Thus, in State v. Schlling’ the 
Aefendant who was twenry-eighe years of age, killod 42 
oficer while attempting to cacape arrest. Expests 
‘subjected the defendant to antelligence tesea and detes- 
‘miped char he had a mental age of eleven years. His 
‘counsel therefore attempted t© zely on the rebuttable 
presumption that an infant, berween the ages of seven 
and fourteen, is incapable of committing « cxime, The 
‘coust rejected this conteatioa oa the ground thet while 
thete was such « presumption with respect to an infant 
Of tender yeass, che presumption does oot extend to one 
(of advanced years, But as Sheldon Glueck’ has poinced 
Ot, the historical season for the rule is pot based upon, 
the teader age of an infant alone, but upon his mental 
‘and mocal capacity, AB he has shown farther, when the 
rule was introduced it was vniverally, though tacitly, 
believed that the mental age and the physical age are 
‘identical. There can be no question to-day that peycho- 
logy has conclusively established the contrary. The 
general adoption of the sntelligence tests by the courts 
not only may, but should, reqaite that the application of 
the presumption with respect to chikiren be extended 
also to adults who are shown to be mental infants, 

a coacating craple for chs chapter it may be 
well to mention briefly the edforts of ps 
Sbvne a tochngue fr the dein of Ing. Yor the 
law, the principal method ix cros-examinition, and 
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it has scored many oowble triumphs ie woukL 
bbe far infecior to such a0 absolute mcthod as the psycho- 
logis ate seeking. Hypnotian bas been suggested, 
ss bas also rcopalamin, x deug which induces unconsciour 


separate the roc froun the false statements. He will deo 
be able to draw inferences from the fact thet the sarpect 


‘whether o¢ not psychology in pecpared ar the present day 


sys saps ten ergo 
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how tat many fds of pycology Ue ar ot noe 
plored sand that although the basis of a legal ruke—as it 
the prudent man conocpt—tmay be altogether peycho- 
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inferences, In the fire example—the rales relating to 
snencey ie pean bathe peychologien as bopelenly 
divided ia their conclusion. Nevertheless, Fi 

‘Smainger age te cous to scopt spatial view “t 
Ihappens that this view is the ane with which I am in 





{in thetr essentials, cleat and undisputed, and to Hutchias's 
and Slesinger’s suggestion chat they be adopted by 
the courts these remained to be edded osly a discussion 
of the Umitations of the tests and sn indication of how 
‘thote limitations might be met. I should edd that the 
Hutchins and Slesinges sitices have been selected for 
cciticis beoeuse they septesest a teal advance upon 
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previous studies tod ace, teken as a whole, among the 
best informed and mos intelligent analyses of the subject 
that we possess, The development of the spathesis of 
Inq 0d paychology will be a long and perhaps 2 tedious 
Process ; but it is a process, however much patience it 
may requir, which for che law will yield a fruitful 
harvest. 


Gurr VI 
POLITICAL THEORY 


Pourricat. theory, since itn rise in the latee balf of the 
eighteenth century at a ditince deparament of knowledge, 
thas always maintained a close connection with juris: 
Shope so the cody of peep on 
3 into wyert and its 

lau oppaed indiweity lnked to toe developer of 
jucinic thought. From jusispradeace it has bortowed 
‘not only its teminology, bat maay of ite concepes ad 
much of its method. ‘Three of the most sitoportant 
movements ia modern poltical thought are contsibations 
from the law, To Maine, who borrowed chem from 
Savigny, political science owes the fruitfal and widely 
vtiized historia} aed comparaive methods ; to Austin 
it in indebted for the disparaged, bot still tenacious, 
Seductive rod soslytical snidies of the nature of the 
tate; and Gietke and Maitland are genemlly regarded 
4s the initiators of the infocoual pluralist movement. 
"That jusispredence has been levied upon heavily by 
political theorites ehonld not surprise us since the two 
Hidde ace to & cootidensble extcat concerned with 
‘identical problemas; both are occupied with public 
control of individuals and with the elations of individvale 
‘to one another. But the connection between law sd 
political theory bas not been onesided; it hes been 
completely reciprocal. Political theory, au 1 separate 
branch of inquiry, hes iofuenced jaristic thought pechaps 





POLITICAL THEORY ar 
4 extenaively as any other depanment of knowledge. 
To it jurisprudence owes couch ofits standing 25 2 social 
tcieace ; from political theory fine came the imperus 
‘which culminated in jusisprudence freeing itself fom the 
stetile analytical method of Austin, 

To-day political theory's connection with jotls- 
prudence is still close, aldhough in is inezeasing emphasis 
tupoa the actual functioning of government, rather thant 
upon its structure, itis tending to diferentate itself from 
jasispradence. A shift of attention from seracrute to 
facctioa is also 2 sacked characteristic of contemporary 
jurisprudence ; but, while this movement may parallel 
the similar movemeat io political theory, it ppears— 
Tecate of the different subject matters—thar they will 
not coincide, at least during the preluninary stages, 
Present-day political theory seems to offer contsibutions 
to legal thought at theee points: sovereignty and the 
notion of law ; the doctrine of the separation of powers ; 
and theories of rights. Let us consider the contnibatioas 
in the above order. 


(© Sovereignty and the Notion of Law 

Contemporary political thougts, in its analysis of the 
question of soversigaty, is concerned principally with 
two problems : (4) Should the sate be legally supreme 
‘and unlimited or should it be placed vpon a patity with 
other associations of the cominunity, such as the clratch 
‘and trade unions ?__(6) What is the telatioa between the 
teste end law? ‘The answers which modern political 
‘theoriats have given to these two questions have siised 
11 storm of major proportions in current sociel dhought. 

‘the classical theory of che suse, es it hs passed 
from Lather te Bodin, to Hobbes, Roussean, Aurtin, 
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sod finally to Hegel and his disciples, che wate is held to 
he legally supreme snd unlimited." Sovercignty, in the 
classical idea, is en emsential secibute of the tzte, end in. 
the Famous words of Bodio,* “ Maiestas ext summa in 
ives ac aubditos legibueque sohuta potestas ”—sover- 
eignty is supreme power over citizens and subjects 
‘unreatmained by laws. This concept is the child of the 
Reformation, During the Middle Ages, with its inde- 
pendent systems of church aod state, aeither detiving its 
thority frou the other, the modem ootion of sover~ 
celgaty was impossible Bur the creation, ache Reformma- 
‘Hoa, of repatate communities, which refused co submit 
in either their religious or politcal life to the single 
authority of Pope or corapelled the formulation 
ofa docttine whi reject extemal claims to waper- 
jot authority and losuse incemal unification. It wap 
Bodin, in his theory of the State, who provided wach 
a doctsine, Luther had previously laid the fousdstions 
for Bodin’ theory whea, in onder 10 





but divine church, he had been forced to contend fot 
the divine power of princes. Fi 
‘wis a thort step. Bodin exw dearly thet the religious 
conflicts initiated by Lather were a thteat to the coa- 
‘tinued existence of che newly cerated communities, 


i 
: 
f 
3 
E 





of this thought. In John Austin’s hands it received 
{te most precise statement and before we review the 


conde now waging aronad the concept of sovereignty 
it will be belpful to understand exactly what Avian 
tundermood sovereigary to meen, 


‘Anrtin’ analysed che conception of sovereignty for 


the ne, andogitng bewne “Mw Pope 
eben erty, Hevea 
isn the covereign person or body in the 
political society to a member or members of the society. 
Such commands, he asserted, ate laws properly wo-called 
‘and are thus distinguished from lsws improperly s0- 
called. But it is necessary to define the 
aed” Bek seme as ery 
the original notion that sovereignty has ¢wo maka which 
distinguish it from othet formas of supetiotky : The balk 
Se om oy, Tn ak 
oft pelea ryt ebb oe 
fe ne ena ee 
fry. Sovereigaty, be theaefore defines a1 fol- 
lows: “ If a determinate buman superior, not in a habit 
of obedience to « like superior, receive habitual obedience 
hie oi a 
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from the bulk of given sociey, that determinate 
supetior is sovereiga in that society, snd the society 
Gaclnding the superior) is  sociery policcal and indepen- 
dent.” This precise reforeaulation of Boda's doctrine 
Of sovereignty represents the heart of the modem 
sculytical judht’s conception of the sou. Thix concep- 
doa, most unalytical jurist are now agreed, insists upon, 
chee requirements’: « community in whose name 
sovereignty is exercised in 2 particular territory; the 
srtsiburion to sovereigncy of the supreme power to istue 
cameaods ; aad che recognition of auch commands a3 
having the force of law. Thus, from Austin’s position, 
the tate is legally eopteme and walimited, and from it aw 
Aerives is authority. Austin's tocaunemt of law snd 
soversigoty Is the fountain-bead of the analytical theory 
of the state, which has been « dominant influence jn 
politica thought and jurisprudence since his day, Bur 
the circumstances of a new age requite « vew political 
philosophy and the doctrine of the eoelytical juris bas 
‘been subjected to a heavy fire. It retains to be detes- 
ined if the aim of its opponents has been effective. 

‘The asuzult lancched against the analytical theory of 
the state falls into two well diferentiated movements: 
frst, the so-called plaralist reaction against the analytical 
theory; and second, a reaction agsinst the reaction, 
‘Those who have associated themselves with the scond. 
movement have taken 2 stand which the pluralists bold 
to be midway becween that of the analytical jutsts and 
theiz own. 

‘Three arguments heve been relied upon by the 
plunlisr in theit attacks upoa the theory of stat 
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sovereignty: an argument fom history, an argument 
from utilry, end an argament fro ethics. 

From the historical view it is urged that the oon- 
stare, with its claim to sovercigary, is the 
product of historical circumstances. It is pointed our 
therefore, that soveseigaty is not an absolute but an 
historical variable, and that while it may bave been 2 





+6 LAW AND THE SOGAL SCIENCES 
satifcial absucdity. The most suriking exarmple is the 
United States. Ie is customary for analytical jurists to 
locete sovereignty in the United States in the amending 
power, Thus Willoughby," a lesdiog eepreseatative 
Of the analytical school, writes, “under the amending 
power... it is pomible to take away from any 
‘given State, against ix will, and by 2 pesfectly legal 
‘Process, say of all of the powers which it now possesses, 
‘tod from this result the objecting State has no legal 
means of excape by secession from the Union or other- 
wise." Bat, a4 Professor Liski,* has pointed out, the 
power to amend the Constintion is limited by the 
‘czcepelon that oo State shall, without Its own couseat, 
be deptived of ics equal suffrage in the Senate, ‘Theo- 
setically, therefore, the conception of sovereignty cannot 
apply to the United States since nowbese in its stractute 
48 it pomible to locate legally soptetme and unlimited 
power, Bot the historical argament so fac as it applies 
to the past or the furure tells us sothing of the 
present. To consider the applicability of the concept 
of sovereignty to preseat politcal conditions, we 
must tare to the arguments from utiey and fom 
ethics, 

‘From the utilitarian point of view it is urged that the 
analytical theory of sovereignty is 30 remote ftom 
‘practical life thet itis of litde or no worth for people 
‘who must live ic a real world ; thar a theory of sover- 
cignty to be acceptable to-day rust take into accoaat, 
sand adjust itself to, the entire social exvizoumnent, The 
‘analytical theory of sovereignty is purely « formal one: 
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it is wudied esseauilly 2x an ebsmcvioa although ics 
adherents attempt to point ont its pplicabiliey to certain 
concicte situations; they admit,‘ nevercles, that the 
‘section that the mate in unlined is metcly made for 
formal purposes and that ‘t io no way implies that the 
actual state hex 90 Limits. Pound* has very seatly 
compared analytical jurisprudence to a herbarium. 
Ie the herbarium,” he writes, “ typical formas—that 
4 forms choven by the collector because they conform 
‘lost nearly fo a picmse he has made himself—are 
ppremed and dried and clasifed, and an ideal vegetation 
4s writes upoo that basis. It helps us to understand 
plants undoobtedly. Box it falls to pieces a8 a desceip- 
ton of nature whenever one looks attentively atthe facts 
of nature in the field.” The analytical theory of sover- 
igncy is x hesbatrumn specie; it is slated to the actual 
‘States of the world xs the herbatiam species ate related. 
to the vatiery of individual forms in nature. ‘The fact 
that setes are subject to definite Limits ia their power may 
bbe lnclevant for the purposcs of analytical jutispradence, 
‘but in the work! in which we live itis a fact of great 


significance. 

‘eis upon ethical grounds, however, thar the pluralists 
‘base theit principal objections to the andlytical theory 
of sovereignty. The essence of the attack from this 
standpoint is that the state is not sai penis, that it is 
‘merely ane of many sssocations which function in the 
commmnity. ‘There seco to be a ges, 2 Maitland? 
sald, of which the state and other essociaticns are species, 
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Since the other associations, wach 23 the ciub, the family, 
the church and the emde union, are of the same clam 06 
the state, they do not depeod for either their cxeation or 
‘heir existence upon che will of the seate; like the ete 
they caine Into existence spontaneonsly to fulfil social 
cede. The state is rubject, thesefore, as ane other 
‘ussociations, to ethical appraisal. Irn will as such is not 
superior to the will of other gcoups in the community 
and itis oaly entitled to obedience upon clear proof chat 
the particular ends which i secks to accomplish are good. 
‘On the international side it is likewise urged thet one 
tat ns ected to be the ok jag i detemalng 
mutters which cogcera oxber states, 
‘otto wile iat ueatent the aves th eis dhe 
‘rect, the immigrants she will peamit to enter”, writes 
ferns aad tay tpy oil wl expe 
: 2 world or to 
‘administer them.” ‘The state, viewed from this position, 
either internally ot exrcenally, is plainly, is the classical 
‘eave, cot sovereign, 

From this attack vpon the theory of sovereignty 1t 
would seam 10 follow that 4 coutt should not apply the 
law of the state to an amociation against its wil. A 
rude association, the plunlist argument has implied, 
being on a pacity with the state, is eatided in a court of 
law, 1€ 20 desires, to have its rules prevail over the males 
Of the state, since its own rules are framed to meet it 
own pecnliar needs. Such 2 doctzine amounts to legal 
anarchy and would deprive any system of lew of most of 
iv usefulness, It was at this stage of the atgument that 
the reaction begen against the pluralist attack npon the 
‘theory of sovereignty, 
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“The leaders of this reaction—Melhwaic,* Dickinson,* 
Elliots' snd Earesson'—while they adit’ many of the 
critkisins broughe by the pluralists against the classical 
theory of sovereigary, assert nevertheless that “thete 
must be 4 single Enal sousce of law which all inferior 
‘eibunals and officials wichin thet community are content 
to recognize as speaking with ultimate authority, and to 
‘whose pronouncements they wil therfore voluntasly 
confor, so far as they know how, their own sepannte 
sets and decrees”! Professor Mellwain’s insistence 
that the term ““sovereiga” bas no proper application 
beyond the domain of law, and that in x legal sease itis 
merely 4 presupposition of suy systers of onler according 
to law hax won general scecptance in chit new geoup, 
Ie is insisted that the choice is between the principle of 
‘sovereignty, which asserts that 1n every community there 
smiast be a higher power cormperent to setle the lines of 
deiatcation between coadicting sphests of rights aad 
anteter, and the principle of anarchy, which maintaine 
that the resolution of confliers must be left to the foe 
decision of each unit, Emerson, the most recent writer 
(of the group, conclades that the choice between these 
pptinciples depends in the last analysis on the justfahility 
Of the use of coercion. He recognizes, howeves, that 
the justication of the use of compulsion is not absolute 
‘but depends upon the particular cireamstences of the 
particular commmnity. The preseat state of society, he 
concludes finally, desnands that it sball have the right of 
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‘an ultimate appeal to force. If we admit the tight of 
compulsion, 28 necessary for the mainrmance of society 
and the peotertion of its members, thene must thea be 
ome body ia the community which, when controversy 
ssises, can utter the fal word. If we are dealing with 
‘federal system we may have several bodies, which, in 
their respective spherea, will be rupreasc. 

Professor Lashi,* as che doy of living phorlirt, 
‘hes examined this argumeat and fouod it unconvincing, 
‘Law sonst be conceived, he holds, as related to a moral 
ead. Whether or not a decision of the etic ia good, he 
‘nuit, can only be answered in terms of the judgment of 
individeal citinens, 





ecks to make these qualities oecessary and a priori 


nounced by those who are to be affected by it. He 
concludes, however, with the highly significant state- 
oent, “I enticely sgsee with the view thar the cases 
* San Lan nd Pass 998,955 
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‘where men or associations oppose the will of the seste 
should always be cases of last instance ; Ido not need to 
be convinced thar pesce is almost always better than 
conflce.” 

Professor Easki’s atgument, it seams tm me, comes 
dowa to this: he admits the necessity for « body within 
che community which can ucter, in nearly every case, the 
final word when contzoversy arises ; he denies, however, 
that the pronouscements of this body are catided to 
obedience as such; it ia for the individual cidzen to 
‘czumine the content of whar this body wills, and detes- 
nize from his own position whether or not itis good and 
reasonable and therefore entsiled to obedience. But, be 
says further, the citizen should oppose the will of this 
‘body only 10 cases of lst instance ”, 

‘As thus expressed, Profescor Laski’s view does oot 
appear to differ fundameatally from the views of his 
‘opponents, Both agree that there should be some body 
with the ultimate power to resolve controvertica 
Professor Laski would, however, impose two limitations 
(1) in cases of last iestance the citizen shal! be entitled to 
‘oppore the pronouncements of this body and (2) the label 
“sovereignty” must aor be applied to the body. 
Neither of these limitations 1s vite. Professor Laski 
‘objects to his opponents’ caim that ehe solutions of this 
body have a validity other then formal becanse the state 
claims to act for the entire community ; bat be himself 
tudaits the authority of the solutions except for extreme 
cases—be det, chat is, that the lew of che stace, except 
fin extreme cases, shall prevail over the rules of ocher 
groups—churches, trade unions, exc—within the com- 
unicy. This ix ninerp-nine per cont. of what his 
opponents ask} as to the cemaining one per cent,—the 
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cares of lst instance—I venue to guew that they will 
admit that also. As examples of such cases, Professor 
‘Laski cites the men who resisted Charles I in 1642, those 


to do so by sevalution, I muppose it is proper to say 
ten who cooatitute the government ace entitled 

reaist soch a revolution, since they will do so in fat, 
‘eases we pass beyond the realm of lnw ito the 


is used to express thus concept it is a belpful part of a 

politcal vocabulary, although be adds that if it is to 

continue to be helpful, it must be kept clear of confusions, 

‘which wacp its meaning, He semts this belief on tbe 

‘gtomod that ifthe coocept of an altimate dis 3 

ody in thus eatmaried the idea of “law” will be kept 
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distinct from the other kinds of cules which infuence 
Imsman conduct and relations. ‘The need for such a 
distinction 1s of coume obviows, bet the utilization of 
the word “ sovereignty ” is not necessary to preserve it 
Jn political discourse the word might be & useful short- 
und deseription of the concept for which Professor 
Dickinson and his fellow writers are contending and 
which the phuralica* admit is necessary, But the word 
in wo charged with diferent meanange chet itis more then 
doubeful whether i practice it would be limited t0 the 
meaning Professor Dickinson would ascribe ‘0 it, In 
the pola vocsbley a aot an ementil word and 
ita employment has a tendency to loote thinking and easy 
solutions, If the word were barushed altogether from 
polincal discourse the resulting ducontinusnce of the 
endless discussions which now centre about it, and the 
dinectio instead of the attenton of political theorists 
to the concept ittelf, woold be a positive gain. It would 
ecm the past of wisdom to seize this opportunity to 
clitninate 2 word of ambiguous meaning frot & vocabu- 
lary long overburdened with ambiguity. 

What effect would the sdoption by jurists of this 
new concepe i place of the Anstinian theory of sover- 
eignty have upon legal thinking? it would, 1 think, 
result in a real grin. In deciding cases the courts, for 
the most part, manage to get along very well without 
the sid of the Austnian theory of sovereigaty. The sew 
theory secognines the necessity of rules and of organiza 
tons to maintain those rakes; it recognizes, cherefote, 
the theory of courts as it is Known to-day. That fs «> 
say, ic adaits the necessity of a system of courts—aa, 
‘organization whose peinary fonction is to sete disputes 
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and the principle that the cules of that epwtem shall 
prevail over the sales laid down by an individual for the 
guidance of his own conduct, ot shell prevail ovee the 
sales of other organizations in the community. The 
limitation that the rales shall not so prevail in casca of 
last instance js no Emicstion at all. IF such a csse arses, 
and a rule is amected which is contrary to the rele of 
‘the eystem, the way {s open to change the latter rule by 
conde processes; if che onderiy process 4s unavailing 
the proponents of the new rele if they desire it eamestly 
enough and posvees suficient power, will change it by 
force. This is merely the anercion of 1 political fact 
‘which all systems must recognize. But the adoption of 
the new cheoty as x mbstitate for the Austinian theory 
will result in one positive change in the method of 
deciding cases. Te will deprive che courts of an obsolete 
Prop an which to rest some decisions, ‘The cases in 
‘which the Austinian theory is utilized as # basis for 
decision are infrequent, but the complete eliminstion of 
the doctrine from the zealm of judicial thought would be 
an advantage, One example will sifice, Ie i a well 
wettled principle of Anglo-American law that the state 
cannot be sued without sts consent. This immunity 
today is based by the English courts on the maxim 
“The King can do 20 wroog” snd on his inability t0 
issue a writ ro hiowelé* ‘The itarmunity of the sovestign 
‘which, duting the feudal petiod, was « putely personal 
fone, war transferred to the democratic state fice the 
collpse of the feudal system. The doctsine in time 
became an accepted fect of jurisprudence aod its justia 
ou by che American courts became merely a taatter of 
the ciation of anckeot suthotitin. In Kencvatched v. 
Welch Sa ary Late (7 pei wp 





Polphland* Jusnce Holmes, however, attempted to justify 
‘the doctrine on logical grounds ; 
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Jostice Holmes here seats che theoretical justification of 
the doctrine of state immunity from suie squarely on the 
Austinian concept of lew and sovereignty. But, of 
‘course, the Austinian concept is not « justieation of the 
doctrine, since the thesia which Holmes wishes to 
catablish ia itself explicitly stated in tis premise; the 
sovereign, by Austin’s definition, is aot subject to bis 
own laws, If Holmes had bere followed hus own 
of law—that law is what the courts do io 

fact—be woul! have been nnable to discover a jostifica- 
ton of this doctrine on logical grounds other than the 
fact that the courts do apply ic. “Te is only ifthe state 
is considezed es something epast from, superior to, thove 
‘who compose it”, as Watkins? says, “ that sx miessteie 
itwill not be bound by its own rales.” But the abandoo- 
ment of the Austinian theory and the substitution of 
the new theory, although it will owke unsvailable for 
joalicial reasoning one argument ocrasionally relied upon, 
‘need not, and pechaps may not, affect the practical 
result, however desisable it may be in certain circum 
stances. Judges will stil be free to reach the same 
Lm U.5 39 39 Om, 
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conclusions which they have imagined heretofore thar 
the application of the Austinian theory requiced. I is 


‘When we ma to the question of the relaion between 
the state aod law, we encounter a controversy which 
has been waged by politcal theorists for many cxotutics” 
Inthe sete mubject to law? Does law derive its authority 
‘from the state? These ane questions which politcal 
theotins have been asking themselves since the days of 
the Sophiats; po meee crt pope hs won sae 
scceptance and, as Borchard? concludes after « thorough 


“The analytics) coaception of law as the command 
of de worcugn, and te Sesahion of sega a 
legal omnicompetence, which is arcibed to the wate, 


POLITICAL THEORY aa 
‘upon the analynea! theory of the relauon of iaw and the 
state are Duguit, Krabbe and Laski For Dugui,* the 
state and lew axe independent phenomens. The state 
‘has no connection with law, and politied commands 
detive their authority merely from pergussion or from 
‘the penalties which the men in cootrol of the state ane 
able to impose. Laws, howeves, are che rules of conduct 
‘which must be obeyed for the preservation of society ; 
their sanction is aot organized coercion, but is the 
psychological approval sccorded rules which promote 
tocial coda and preserve the benefits coufesred by 
society. Duguit therefore conchdes that lew is com~ 
pletely independent of the state, and is superior and 
anterior to political on, Furthermore, law 
4 objective und not 5 itm validity depends 
Spon be ade eres tnd not spent sone, Binoe 
‘those who act in the name of both che state and the 
people are subject to law, the state itself is necessunly 
abject to law. yorafmenior ti ew 
‘upetior to and, in otigin, i tof the state, 

regards Dugnit’s theory that the state is only 2 fact 
unrelated to law, however, ap untenable. ‘The idea ofthe 
state, he insists, must be derived from the law, and the 
stuthority of the stae is nothing bus the authority of law. 
Law itel i not determined objectively, but subjectively, 
sind includes all males which spring from mect’s feeling of 
scawe of right. Laski,’ who defines lzw as the " opera- 
tive tatisiction of effective demand, denies that the 
state ia iss ultimate source and insists that its sources ate 
se pri (9), Toa et nt! 
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secured 4 Gacroal tide to satisfaction is segisered. “It 
4s ap ansouncemear that behind chia given demand there 
ies, prospectivaly, the coezcive power of society... 
the state s no more than the form such registration 200 
ssuumes.” He holds thar an a simple matter of obvious 
Jost the ate shoold be mubject to law, thar is, the 
‘ate should be liable to suit io the same way thar 4 
race person is liable, 
‘Thus it would sppeat that che answer to the 

of the relation of sate and law depends, in theory, upon 
the defaidoa of the two words, of pos che particular 
tthical principle invoked. 1, with Aristotle," we define 
the nate as the collective body of citizens and hold thet 
Jaw has n0 power to command obedience except thet of 
habit, we will rive at « different answer to our question 
than if we accept Austin’s theory of lew and sovereignty. 
Like s0 many controvetsics, this particular one bas 
resolved itself into differences about the meaning of 
‘words. Each politcal theorist, ia Wittgensteis’s! 
phraseology, his cade himtelf a picrare of fact, and the 
truth or fabicy of exch picruge consists in ita agreement 
oe dangeemnsar wih falty. “ln oaler 00 dacoeet 
‘whether the picrure is true or false”, 2s Wingenssein 
declares, “we muse compare it with realty, It canuot 
bbe discoveted from the picrare alone whether it is tre 
of false, There is no picruze which is @ priori true.” 
‘We should, in other words, Srst ascermia whether or not 
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POLITICAL THEORY »” 
the states, in fac, subject to law ; and whatever may be. 
‘out soswer we should then determine whether or not a8 
1 mates of ethics ic ought to be. We should, chat is, 
newer the question upos the besis of facs, and with the 
‘guidance of ethics, and not attempt solutions by analysing 
the meaning of woods. Ax a question of Fact, it equires 
10 lengthy analysis to thow that the ate, acting through 
the government, both is, and is not, subject to law. At 
4 prucciod mutter, every euthority in the mate, every 
pervon to whom power is earrusred, is wubject to law, i 
‘we re to give the word “'law” any meaning at all, Tho 
state, For one eximple, can only take the life of a citizen 
according to the presctibed rules; end when the state 
sometimes ventates ( ignore those tules, a9 in the case 
of Sacco and Vanzetti, the men speaking in its name 
quickly realize, through the seaction of the community, 
the dangers which attend such behaviour, On the oth 
hand, because of « mystical legal and political co 
of absolute vovereignty, the doctrine has developed chat 
the government is not responsible in tort. This brings 
105 to the considesation of ethics. Ought the govern 
iment to be superior co law? To ask the question, itis 
submitted, is to answer it. The oxdinary ctisen is 
entitled to be protected fron wrong, icrespective of the 
source ftom which it may emanate. ‘The men who act 
fn the mame of the state shouk! be requited to answer 
for the consequences of their conduct as ptivate citiens 
ate to required, To allow govecament officials to shield 
themselves behiod an obsolece and uncenable theory of 
the nature of the state is to violate the fret principles of 
right conduct, 

‘With respect to the subsidiary question—Does lew 
drive sts authority from the state ?—Little comment is 
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required. It is today the general opinion that the 
sonroes of law, as Professor Laski is sbove quoted 2s 
saying, ace as varied as life iteelé. Only for the parposce 
of formel reference can it be maintained that the state in 
the source of lw ; und this is « purpose which can never 
satisfy, a Professor Laski says, those over whom itt 
sanctions opemie. 


© The Separation of Powers 

Teis neceaary, Aristotle’ observed, when we inquire 
into # subject, to separate the difereat paris of which it 
is compoanded. Following this principle, het aoted that 
\ govemment, in is fint grand division, was formed of 
thee parts: the public assembly, the oficers of the state, 
‘und the judiciary. ‘Thus was bor the now fundamental 
docttine of Ametican jatisprodence that no branch of 
the goverment—legisative, exocutive or judicil— 
except 40 fat a1 the coastinition permits, or efficient 
administration secqures, shall exercise any of the estential 
functions of powers of any other branch. We need not 
inquire whether Atistotle by his classification intended 
to desertbe merely « chazecteristic which the goverumenta 
be had studied had exhibited, or whether be meant to 
‘avert 2 baxic clastifcatio, inberent in the nature of 

‘which all govemninents should exhibit ; 
su ll good Diptera have two wings. 

‘We may ulso pass over, in order to confine the discus- 
‘on withia reaoaable bounds, the interesting history of 
the idea in the hands of political theosiss prior to Locke 
and Montesquicu. Ie is with these two oames thet 
Istorical discunion of the docrrine of the sepacition of 
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powers is most concemed. Locke" held that there were 


legislative snd the excoutive powers should always be 
kept separate, he belicved, as it was too great @ tempus 
‘tion to human ffalty for the same pensons who heve the 
power of making laws to have also in their hands the 
Power to execute them; such persons might exempt 
‘themselves from obedience to the laws they made, and 
suit the law, both in its making and exccution, to their 
‘own private advantage. The federsive power he 
defined as the power of making war and peace, and 
‘treaties, “The exeattive and federative powers, he held, 


ideas were adopted by Montesquict," and 10 tus hands 
they received their clasic treatment. ° There are in every 
ate, he said, hs porn, and Be Bad uy at 
separntion of the ‘was extent to civil 
lbeny. "When the legiaive and exacetine power", 
hhe writes, “are united in the same person or body, these 
can be po libetty, because apprchensioos might arie lest 
the same monarch ot senate should enact tyrannical laws, 
to exeoute them in a tyrannical mancer. ‘Thete is 00 
berty if the judicisl power be not separated from the 
legislcive and executive. Were it joined withthe legit- 
lative, the life and libetty of the subject would be exposed 
to arbitrary control, for the judge would then be the 
egitlator, Were it joined to the executive powet, the 
jodge might behave with the vicleoce of an oppressor. 
‘There woukd be an end of everything if one man at one 
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body, whether of princes, nobles ot people, exercised 
these three powers : that of making che laws, of exeenting 
pblic solutions, and of judging the case of individuals.” 


eis cunconasy for those who write of Montesquien 
in this consection to make sport of the fact chat though 
Montesquica purported to be describing the English 
constiation, ao auch separation of powers existed in fact 
in the British Government. The judicial and executive 
officer, it it pointed oot, were, and will ane, in form, 
agears of the Crown and legally subordinate to Parla- 
ment; and the chief active executives wert, aod att, 
practically 4 Parliamentary committee, But, it uuy be 
pointed out, this mistake, if propery so characterized, 
‘wan committed also by Blackstone." More basically 
the criticism is, however, a meze detail, Mont 
‘was intent pos promoting the liberty of the people. 
He sew throngh the bewildenag complexities of govern 
mental institutions, boards and offices to their essential 
functions and be saw that in the main thote functions 
‘could be grouped under three principal heads, He wan 
ot concemed with detals, with whether of not his 
description was factually accurate in all its particulars; 
the wap interested only in the essential chasncteriatica. 
Jn fos broad outlines his pictoce a the time was true ; 
sand as 4 picture of what has transpited since he wrote, it 
thus become 4 fathfal pocteayal even of decals. 
In England, until recently, Montesquieu’s doctrine 
attracted litte aureation from’ political weitess,’ but in 
3 Er he Men os ot 
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America it wat seized upon at an easly stage and given 
Practical spplication. In Virginia, where in 1776 the 
first constitution was adopted, the judges, under the 
colocial system, hed sat in the legislature; in the Bill 
of Rights, however, of the 1776 coositation, it Wat 
expreily provided “ thar dhe legislative and execanve 
power of the sate should be separare and distinc from 
the judiciary." ‘The Maryland Declacstion of Rights, 
loo framed in 176, contained the unqualified injunction 

‘That the legislative, excoutive and judical powers of 
government, ought 0 be forever separate and distinct 
from cach other.” The Massachusetts Declaration of 
Rights? adopeed in 1786, is even sore expticit: “In the 

‘of this commonwealth, the legislative 
Speen sha ever cxeise the execute and 
judiciat powers, ot either of them: the executive aball 
ever exercise the legislative and judicial powers, or 
tithes of them: the jodicial shall never exercise’ the 
legislative and executive powers, o¢ either of then: 10 
the end it muy be a govemment of laws and not of mes.” 
All the first constitutions in fact provided for three 
departments and, except in a few states the American 
state constitutions to-dey contin « provision for the 
separation of powers. 

‘No specie distibating clause, however, was written 
jnto the Federal Conscitution ; but ic is argued that if 
the int three serteoces of the Est three articls—which 
provide chat “ all legislative powers beceia granted shall 
‘be vested in a Congress of the United Scates that ‘the 
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executive power shall be vested in a President of the 
United States of America, and thet “the fadicial power 
of the United States shall be vested in one Supreme Court, 
and in such inferior courts ax Congress may from time 
to time ordein and establish "—are nead rogethes, its 
equivalent is found, and that checefore che doctrine of 
‘the separation of powers is part of the Federal Consttu- 
tional jurisprodence, At the Federal Conveation, Mos- 


10 the delegates that one of the principal object of the 

‘new govemment would be to provide “ mose effectually 
for the security of privace rights, end the sueady dispenea- 
toa of justice", that he was refernng to the usurpation 
of power by state legislatures. "It ix against the 
enterprising ambition of this department”, he was to 
vite later in The Federals,” in anvwer to the objection 
tat the Constitution violated the docerine of the sepata- 
tion of powecs, “ that the people ought to indulge all 
theie jealousy and exhanse all their precastons.” Not- 
withanding the explict iojuoctions of the state 
constitutions, the legislatures had encroached upoa the 


Madison! “ we find thar, notwizhstanding che emphatical 
‘aod ia sotse iostances the unqualified tesms io which 
this sxiom has been iaid down, there is not a single 
{oemace ia whch the weer deperumens of power bere 
been kept absolutely separate and dirtinct. . . 
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POLIFICAL THEORY Ms 
coodusion which 1 am watranted ia drawing from these 
observations is that & mere demarcation on parchment of 
the cnostituional limits of the sever departments is 
‘aot 4 sudicient guard against those encroachments which 
Jead 10 2 tyrannical enncentration of sll the powers of 
govemment io the same bands.” If an injunction 
‘written into a cosstision would aot operate to keep the 
deparements sepasate, by what method could thie object 
‘be acoined ? Prucrically, the Federal Constiration ei- 
bodied the docerine of the separation of powers. But, 25 
‘Professor Carpenter" has observed, “the Federal Conver 
tion adjourned without kaowing how the partition of 
powec among the teveral departments was to be mai 
(ained.” Hamikoa,* several weeks lates, gave the 
answer when he asserted that it was the duty of the 
jndiciary “to declare all acts contsary to the manifest 
‘enor of the Constitution void.” ‘The judiciary was to be 
the mfeguard which would keep the departments within 
the spheres assigned to them by the Constitution, “It 
is far more rational ”,! be wrote, “to suppose thet the 
courts were designed to be an vntermediate body between. 
the people and the legislature, in order, among other 
things, (© keep the latter within the Limits astigned 0 
their authority... . A constitution is, in fact, sod 
must be regarded by che judges, as « fundamental law.” 
With Mariwry ©. Madsen, Hamiltoa's argument becane 
the settled docttise of American jurisprudence. 

In France, as was to be expected, Montesquien’s 
dociuze of the sepazation of powers kad a large influence. 
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‘But ie was not immediately accepted. ‘The Physlocrats, 
indeed, were Founded to demonstrate tat their economic 
spuem was contrary to Moatrsquicu’s political system’ 
and the first of Quessay’s* general maxims read: "That 
the sovertiga anthotity be unique end superior to all 
individeal members of the comamaity end to all unfair 
cearespeiscs of private incesest, for the purpose of auth- 
rity and of obedience is thé protection of all and the 
legitimate inoerests of all. The idea of 2 syetem of 
cbecks and balanow in a govesnonent is unfortunate and 
reveals only discord among the great and the crushing 
ofthe weak.” Bat by 179: Montesquiea’s doctrine had 
triumphed ; it became the glad tidings of the Revolution. 
TGreyrocey neti «ts ceeepaion cf powes 
“ Bvery socery in which . . . the eepasation of powess 
1s not determined bas no constitution.” In the unsuc- 
cessful constination of 1793, the doctrine was, however, 
3 but in thove of 791, 1795 and 1848 the 
mmasim is reafiemed, ‘The separation of 
power is the first condidon of a free govemment”, 
declares the constitution of 1848.¢ 
‘Before considering the pplication of this political 
docttine by the courts io deciding cases, ic will pechaps 
be useful to summarize btiefy the opinions of conte 
porary politcal theorists oa the validiry of the doctrine 
today. In America, Professor Goodoow' was one of 
the extlest of prominent political theorists to attack the 
doctrine. He insisted that it was incapable of accurate 
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statement aod that it was impossible to apply ic wich 
beneficial results in the formation of « conctete political 
organization, Until recendly, che general anitude of 
-Ametican political scienxsts was, in fact, one of upposi- 
toa to the theory upon the common ground that if was 
1 historical inaccuracy and unworcable in practice ; bat 
Professor Green," in «gio, undertook @ antwet dhe 
cciticiams upon the basis that it las chown itself to be 


tuyaelf thereafier read the chatter of any city of wate 
tut I studied, ‘The paper government did not count.” 
In England, Professor Laskin one of his fase books, 
tweed almost the identical words in 
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POLITICAL THEORY my 
strongly for the recognition of the judicial power, both 
‘upon historical and theoretical grounds. Histocieally, 
the rendeting of jastice co each ta been the fist need af 
‘human society; the jodkcal power is the mort ancient 
of all the powers. Theozedically, st oot true to sey 
that in the government it is only possible to 

two acts and two powers: the formacioa of law and the 
legislative power, its execution and the exceutive power. 
‘The judicial function is a distinct function, snd not an 
incident of the executive fanction ; to hold otherwise 
‘would lead logically to situations which cannot be 
admitted. He concludes, however, with the zeservation, 
that if the peinciple of the separation of powers is u great 
tenth, st is nevertheless oot an absoluce truth ; for, a8 the 
exocmtive power is controled by the legislative power, #0 
the jedicial power wall be supervised and controlled by 
the executive power. With this view Arrat' agrees in 
principle, Mannout alto secognizes the judiciary as a 
‘separate power, although in atkdition to the power of 
the judiciary, he recognues three other powers, three 
organs and three Functions. In Germany, there in such 
the same story to tell. Hegel? regarded the division of 
the functions of the state a8 the guarantee of public 
freedom, but Bluntschit held that a“ complete sepanation 
or sundécing of powers would be a dusolution of the 
unity ofthe state” He stated, however, chat the phrase 
“separation of powes” embodied a true ptindple. 
He divided the power of the modem state into five 
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of view of the recogaition of the nature of the state, the 
question, however important for history and politics, 
does nat exist; and maore seceotly Laband has stated 
‘that the principle is everywhere rejected in Germany. 
Bhtlich: “however, has sepodiated the criticism of 
Germm scholar and holds that Monsesquicu's theory 
embodies a great trath ; and in the German Conutitation 
of 1919 there is at lean s nominal preservation of the 
lacie: Ia shes coe ca Ge exes eepecble 
suthotity, among the political sclentise and writers on 
jurisprudence, for almom any view of the doctrine of the 
epacation of powers for which one has a predilection. 
Tks a docetine to which che eforts of political cheorsts, 
in un attempt to reach some general agreement and 10 
ive the doctrine a deficinve statement, couk! well be 
devoted with prof, 

‘But the important aspect of che problem from the 
egal standpoint is whether the doctrine posscstes 
‘meaning for the courts. That iis 90 longer an eccepted 
anon among policical scencises has begun to be recog 
nized by he couttst cuctly upon the authority of 
Profesor Goodoow, and a statement to this effoct has 





POLITICAL THEORY ss 


eaxpt into one of che standand encyclopedias of le 
It will, however, assist in conning the present inquiry 
‘Within due Timsts if we restrict the question to the 
turitude of the Supreme Court and omit discussion of the 
diverse expression of stare courts, 

‘As cally as thas the Supreme Court, in a careful 
opinion by Marshall, considered the limits of Montes- 
quicu’s docraice and formalared it in the mast exutious 
terms 
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In brief the court refused to draw abstract lines of 
separation between departincats, which would have the 
force of mls of law ; it preferred to allow governmental 
activity to funerion with as much freedom at possible 
‘mtber than to restice and cramp it in fia developing 
© Jan Cobol Law, 529 (927 
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ag. LAW AND THR SOCIAL SceNcES 
stage. Thus, it was beld that an act of the Connecticut 
Jegishemre gaoting 4 new tral after the expiration of 
time fo appeal was valid’; that remedial acta ame not 
liable to the imputation of being assumpeions of judicial 
power; chat the granting of a sight tp tral by jury in 
‘ascr of proceedings for contempt in violations of 
injunctions by acts which are algo criminal is got unooa~ 
stitational, 2a interfering with the inberent power of 
courts to punish for contempt’; aed thar no usurpation. 
of the purdoning power of the executive is involved in 
the action of a cour at the term in which seatence was 
imposed, in reducing the punishment afier the prisoner 
hha served a part ofthe imprisonment originally impowed.* 
In Rauary 5. Thanpin? boweves, it was held that the 
‘House of Representatives, in parsing 4 resolution 
reciting thatthe United States was a creditor of Jay Cooke 
& Co., and appointing « committee to snquite into the 
truer and Moony of the cel ene pool or only 
exceeded its cwo authority, but assumed a power 
belonging ro the judicial departmeot; and in a few 
inrtancea* the court bas rejected acts the effect of which 
‘was to limit the exercise of the judicial jadgment through 
‘the imposition of ex arbitrary mandate. “In 9 aumber 
of cases the court specifically ejected an abstract spplica- 
tion of the docttine ia favour of the practical demands 
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ranconstiutonal as contrary to 
the dockins ofthe epurtion of power on any philo- 
tophle or hinorie mepeestion of Gut peace, ld 
Profesyota Frankfarter and Landis’ in 1924 o exprcu the 
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3s ——_LAW AND THE SOCIAL SCIENCES 
consistently rejected in the hundred and thisty seven years 
of its existence became the established cule. With that 
‘opinion the doctrine of the seperation of powers ceased 
to be a “politic maxim” and became « full-fledged 
rule of law. A majority of the court declared invalid 
an Act of Congress which had been on the statute books 
for more than fifty years and which provided that 
 Postmasters of the first, second and chitd classes shall 
besppoinced and may be removed by the Presideat by and 
with the advice and consent of the Senate and shall hold 
their offices for four years unless sooner removed OF 
suspended according co law.” "The Chief Justice 
83 one of the grounds of invalidicy, the fact chat the Act 
violated Moatesquien’s principle, principle, he held, 
which had the “ fall approval" of the Constirational 
Convention. From this principle he deduced the nile 
of construction that “che beanches should be 
separate in all cases in which they were not exp 
‘blended, and the Constitution should be expounded 10 
end them no more than it afimatvey requne” 
All this may be granted ; but the Chief Justice 
pore ar power of tiwora wastaberat in he 
executive, This he attempted to do upon the grounds 
‘of necessity and of history, ‘Toe firs: ground he stated 
sss follows: 
ack Bngaay tod he aoc in the acini he Howe 
Stade 4 0 Pe tke Brendan he le power of roaoeal he 
‘enh Keys candon afte rare heya oe 
or Spine decked in the Gud serua 
el Keka a Mae coc te es be raecaed 
Sislon dt f Gagas oh 
To which Justice Holes, in his dissenting opinion, 
replied dat the argument sceaned so him a spides’s web 








POLITICAL THEORY oa 
“inadequate t0 control the dominant fiers”, Yeass 
before, 8 Justices McReynolis and Brandeis pointed out 
in thelr dimentiog opinicas, the sare aqgumest bad been 
‘nuwered filly by Calhoun’ : 
shall have power to make all ows, 

tance powes open Saeed tak bees eg 
ou ton any Sepa or Osc heal, A of 
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a8 LAW AND TRE SOCAL SCIENCES 
am the product of 2 long historia process, power of 
appointment and removal, but iso power to cexte 
cffies, the only Limitation being that the King shall aot 
create offices with fees attached, «8 this woold be equiva- 
lent to lying « tax, which is withia the exclusive power 
of Pastiamest. ‘The ale in che Unired Statesis, of courte, 
exactly the opposite. Usder the Conssitutios, the only 
offices are those “' which shall be established by lew ". 
Any comparison, betweca ‘ executive power" as known 
to the Conutitution of the United States and the prezoge- 
tive of the Briish Monarch, 2s regards the power of 
semoval, is consequently aot only valueless to the Chief 
Jostice’s arguinent, it is positively deitiments”, eon 
‘tadea Professor Corwin, “ in that it drawo attention to 
the fact chat the Constitation ite sesigns the getaainal 
clement of prerogative in connection wit office, 10 wit, 
their ereation, (0 

‘The cout, baving sampled the doctnne, found ir 
pleasant. ‘Two years lace in Springr v.” Phibppie 
Islands the peiaciple of the Myers case was reaffirmed, 
I chia ease an act of the Philippine legislature provided, 
in the case of a government-owned corporation, thtt 
‘the voring power of all such sock owned by the 
govemment of the Philippine Islands shall be vested 
exclusively ia committee, consisting of the Governor- 
‘Genctal, the President of the Senate and the Speaker of 
the House of Representatives.” The cour beld the 
elections of directors and managing agents by a vote of 
the govetment-owned stock wece essentially executive 
acts which the Tegislamre was withoue capacity to 
pedfotm disecly or through any of its members. Justice 
Suthestand, in holding thst the act violated the mle with 
* am UB. up man 
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hitherto been intexpreeed from the standpoint of practical 

ft is analyeed now from the position of 
theosetical lines of sepanition and “ inherent powes ”, 
‘As the arguments of the political scientists have shown ws, 
the question of the natase of the doctsine is « glorious 


ast LAW AND THR SOCIAL SCIENCES 
fick for dinlectical debate and fine-apun arguments ; but 
1s the wirdom of Marball bas also made clear, such 
dlixcasalons should be, if poustble, avoided by the courts, 


© The Theory of Rights 

Political thenry’s contribution to the problem of 
rights requines only a brief dincustion, As a tetm of art 
in legal thinkiog the word “sight” fas acquired « 
‘variery of meanings. It has been the task of the wzhers 
fon jusisprudence to distinguish sharply the meanings 
fewocieted with the wood, and, o fr es pone, agsc 
‘pes the wollen mabe cosine wih ie Soy 








POLITICAL THEORY a9 
Tegal tights can be judged ; it steempts to supply an ideal 
‘which the law most sive 10 auain fi it to aaily che 
best inteseam of the community.” 

‘That this approach of political theory to the problem 
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Me LAW AND THR SOCIAL SCENCRS 
‘upoo it, acd not by the force ofa sue of law. Ic is here 
that political cheary through a thorough canvassing ofthe 
wisdom of mach legislation, can bave an immediate ani 
‘beneficial efect upon legal thinking. The cancem of 
legal scholars with the meaning of rights in a legal 
system in importact and ascessery; But a theosy of 
tights, which neglects the ethical considerations con- 
tuibuted by politcal cheory is not only incomplete but 
dangerous to the welfare of the legal system as 2 whole, 
Tris a platimde to aay that the legal system must, at 4 
condition of its exiseace, pespetoally adape itself to che 
Changing needs end ideas of the comma io which 


Concuxsion 

‘To sum wp, political theory has always maintained 
‘4 iedzoate coubecton with legal thougit. Its develop- 
‘ment at any stage has been largely conditioned by the 
legal thought of the partinlar penod : ia tara, politcal 
‘theory itself has been an influential factor inthe 
of the law aod has ceed ¢ eect fic: apes opel 
thinking. It appears at the present dey chat the coonec- 
tos between the subjects of law and political theory lea 
prlacpally in the idea of sovereignty and the notion of 
law, the doctrice of the sepacition of powers end the 
theory of rights, ‘The concept of sovereignty, as we 
have seeo, has undergone coosiderable revision in recent 
‘yearn und it appears desirable for the law to adopt the 
‘new coucept in place of the old; similatiy, the stat, ax 
st remlt of the modification af the doctrine of sovereignty, 
in no longe: segunded as the sole source of law, In the 
‘ase ofthe doctrine ofthe sepacatina of powers, we have 
‘wimesied the gradual tranafonmation by the Supreme 
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CONCLUSION 


1 the foregoing pages we have examined, as precisely 
1 may be, the pomible contributions of five social 
sciences to the legal proces. At this point it will be 
‘well to summatize the resulcs of our investigation and to 
ludng forward some geocral couclosions which heve 
‘presented themsaclves io the several chapters, 

we sam, has definite contsibations ta 
‘make to the coocept of the nature of iw, to legal hittory 
‘tod 1 colonial jasispnidence. Economics is a feld 
which seems to offer considerable material for the 
advancement of the jutistic understanding of many 
social inmcitutions and associacions with which the law is 
isecdy concerned. Tn the chapter of the contnbucions 
of sodology we saw that jurists, at least since the eatly 
Greeks, in their arcempts to correlate vocal facts ot £0 
display their zelatoas, have been practising sociology. 
‘We eaw farther that sociology would teem to have four 
points of contact with the lew : (5) analyses of the natore 
of law undersea by 5 (@) the “ rociological 
socthod ” as 4 tool i law making and legal analysis; 
(3) sociological analyses of socio-legal institutions ; 
(4) the cheory of cultural change ss en sid in adjusting 
low to the chinged matecial culture It sppesra thet 
the aynthesls of Isw and paychology mat develop by 
4 cautious, critical antlysis of one problem st 2 time; 
in some departments of the lew it is now prepared 10 





CONCLUSION 6 
make costtibutions of muck defniteness end value that 
‘the law can negieer them only at the risk of, 
Injustice. Political cheney, which has Jong maintained 
‘ta intimate connection with juckxprudecce, sppeara 
to-day to have thice important coctacts with the lew : 
the idea of soveccigaty end the notion of law, the 
docisive of the sepatition of powers, and the theory of 


‘At this point a wond may be allowed with respect to 
mrethodology. When we inguise whet speciéc contsibm- 
tions 1 particular social acicoce offers the worker in the 
Ingal field, we ate confronted at the outset with the 
ppoblen of locng te content, Whar method 
‘ase we to employ which will kad us through the laby- 
aut of he social sclenoes t0 point upon which we can 
and uy: “Thin concept of this 

7 assist in legal development.” Jt would 
mere heroes 


prejudice of each investigatot. 

‘Nevertheless, 15 we have seen shove, there aft 
cemaio standards which are helpful, We ask ourselves 
fist: What discoveries 1nd conclusions of the social 
scientist are of value to the jutiat? We gait help here 


264 EAW AND THR SOCIAL SCIENCES 
froma the fact that the social uciences have not yet become 
‘# todal science. We am able to look separttely, in 1 
ameasose, ot exch social science ; we are able, that iso 
may, to discern the fundamental elements economic, 
prychologic, geographic, soclogic, efc.—of social 
science geneally ; we isolate these samne elements from 
the legal process and wht the assirtance of logic at the 
‘one extreme and of imagination st the otber, we manage 


social 

fe a8 we know it to-day and that it also contains many 
‘undesieable fearares which we would do well to eliminate, 
‘But we muse remember chat there ate at least two other 
‘ways of looking at the legal onde and socery in genecal, 
‘We ean look at it, as Beard has mid, ideologically, With 





‘CONCLUSION as 
be commenaty posers, here peponed wo on che 

studies of primitive people, chat private property, 
and perhaps even capitalism, bes always existed. Bot 
the preseat order may be unsatisfactory 10 us and we may 
dope the attitude customasily desctibed as utopian. We 
‘may imagine a mate of pecfection—based either upon our 
‘conception of some earlier stage of society or upon some 
ahogether imagicary ooder—towanls which wc should 
sive. Thar the legal ideologist may find the view here 





miawey between both panties and sympathicing wit 
cach, knows that we aze ever in the mage of trantition. 
The present is in every age merely the shifang point at 


forges {econ ota to Tathe 
(presear stage of developmeat of the social sciences it 


a66 LAW AND THE SOCIAL SCIENCES 
swell may be chat there ere maay who are inclined ta the 
‘view that this isa precept which the social scentist would 
tbe wise to heed. But it i limportent to remember in 
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